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THE SOCIAL CONSCIOUSNESS OF THE PEOPLE 
IN POST-WAR JAPAN 


By ZENYA TAKASHIMA 
Professor of Sociology 


it 


A study of the social consciousness of the Japanese people will reveal 
that August 15, 1945, was a decisive day, for the reason that the cold fact 
‘of Japan’s unconditional surrender served to effect a complete change in the 

ideological outlook of the people from totalitarianism to democracy. To 
the majority of the Japanese people, this transition was not a mere change 
in their direction, but was literally ‘‘salto mortale,” or a desperate leap, 
an ideological jump imposed or forced on the majority of the people, regard- 
less of their choice, rather than induced into their consciousness. Outwardly, 
it might have seemed a godsend from Heaven. Foreign observers who know 
little of the Japanese masses and their society may have thought the radical 
transition a priceless gift for new-born Japan. But the crux of the matter 
lies in the fact that this godsend came to most Japanese far too suddenly 
and unexpectedly. 

For several months after the termination of hostilities, the conscious- 
ness of many Japanese was in a state of utter prostration. Although the 
natural sequel to the sudden release from excessive strain, the situation was 
complicated because nobody had any idea what the newly-established order 
would bring to the people. Judging from the attitude of the military clique 
in power in the past, a goodly number of Japanese jumped to the conclu- 
sion that the new order would bring them a much more gloomier prospect, 
and not a few of them lived on pins and needles in fear and unrest. Such 
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a state of mind was nothing unusual if one takes into considenaaai the 
social consciousness of the people who had become accustomed to the con 
trol of darkness for more than a score of years since 1931. ; 

However, what was the situation after the arrival of the Occupation 
authorities, headed by General Douglas MacArthur? First, the military 
and Government officials who had been directly responsible for the war were 
purged, together with all institutions of a military and war-criminal nature, 
and then all influences deemed helpful for the freedom and liberation of the 
people were given free scope. T’o correct excessive centralization, for in- 
stance, the Occupation authorities effected a reform of the bureaucratic 
organization, and the financial cliques, ‘‘ Zaibatsu,” were in like manner 
dissolved in order to eliminate excessive economic power centralization. The 
farmland reform and the liberation of the farmers were equally important 
tasks accomplished by the Occupation authorities, and freedom of thought, 
discussion, and organization was at the same time recognized officially, and 
discrimination between the sexes eliminated. As a result, the number of 
labor unions and their membership radically increased. All political parties 
including the Communists were legally recognized. All these accomplish- 
ments received the closest attention of the Japanese people as well as the 
fact that the Emperor, once considered sacred and inviolable, renounced his 
divinity and became a human being. 

More adequate perhaps to term these achievements a revolution rather 
than reforms, they paved the way for a democratic way of life for the first 
time since the beginning of Japan’s history. Of all these reforms none will 
have such a lasting and profound influence on her development than the 
new educational system based on the new 6-3-3 principle, the significance 
of which on the formation of the new social consciousness of the Japanese 
people, who, in their new Constitution have renounced war forever, will be 
tremendous, because although the Constitution may be revised or transformed, 
depending on changes in the international situation, the new educational 
system implemented on a nation-wide scale can never be revised or changed 
so easily. 

Needless to say, all these reforms gave the Japanese masses a feeling of 
relief; at the same time, however, they brought about great confusion in 
their social consciousness. Greatly relieved when they found that General 
MacArthur was not their enemy, especially when they learned all that he 
was planning to do for them, contrary to the warning of their military 
leaders that once their country was defeated, they would be enslaved by a 
foreign nation forever, the people found for themselves that such fears were 
unwarranted and groundless. But to be freed from military control and 
secure a social consciousness out of a state of void, the Japanese masses were 
given too many gifts. It is true that they have been given freedom, but 
freedom is something which must be won rather than given. It must be 
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both “freedom from” and ‘‘freedom to.” Among a large number of the 
Japanese one seldom found that they had entertained self-created desires for 
freedom, chiefly because they had been wont to feudalistic submission for 
the past several ages. Like submission to dictaforship, submission to free- 
dom is an enemy of democratization. To many Japanese, General MacArthur 
was an apostle of freedom. But in this case, the apostle of freedom was 
an apostle of authority at the same time. 

Where the weakness of the mind toward authority is overwhelming, 
free authority is fraught with danger of transforming itself into dictatorial 
authority. While dictatorship invokes authority, freedom repels it. For 
this reason, those who have. been used to the law of dictatorship find 
it hard to discover an effective cure for their ills in the prescription of 
freedom. The Japanese people were given the prescription, but it is pro- 
bably not amiss to say that herein lies the cause of the tremendous confusion 
in the social consciousness of the people in post-war Japan. More important 
factors for creating such a confusion may be found in the uneasiness over 
the daily livelihood, especially the poverty in economic and material life, 
and the like. The four-year-long war occasioned a tremendous drain on the 
national economy of the country, it wrecked her productive power, and 
furthermore, involved the loss of all overseas territory and colonies. What 
| Was worse, several million Japanese nationals were returned from these 
colonies, so that the population became excessively large, both relatively and 
absolutely, in reverse proportion to the declining productive level of the 
country. The advance of inflation was a natural sequel to the accumla- 
_ tion of these unfavorable factors. The tempo of monetary inflation quickened 
after the termination of hostilities, and shortly before Mr. Joseph Dodge 
visited Japan in the spring of 1947, bringing with him an economic stabili- 
zation plan, the note issue of the Bank of Japan reached a height of ¥350 
billion, or more than two hundred time the pre-war average. Needless to 
Say, inflation caused prices to soar, made the people’s livelihood uneasy and 
_ cut down productive activities, thereby preventing the restoration of national 
productivity. Although inflation did not reach the limits anticipated, thanks 
to the material aid from abroad and domestic economic controls, there is 
no denying that it made the daily life of the people extremely precarious 
and their thoughts extraordinarily confused. Behind the abnormal develop- 
ment of Japan’s labor union movement after the termination of hostilities 
lay not only such a negative factor, freedom from the old order, as has 
been mentioned, but also a strong feeling for self-defense against the pre- 
vailing unstable life among the working masses. 

In short, labor’s offensive against capital found expression in the forma- 
tion of the labor unions in post-war Japan, providing a foothold for labor 
to launch economic offensives and political struggles against capital. The 

formation of the Katayama Cabinet, headed by Social Democrats (1947-48), 


; 
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can be understood only in the light of such economic and political conditions. — 
This was the first Administration to be steered by the Social Democratic 
party in Japan, and its advent is considered representative of the strong 
labor offensive against capitalism. Yi 
Thirdly, another reason complicating the. social consciousness of the 
Japanese people after the war was the change in the international situation, — 
that is, the change in the relationship between the two world camps. As 
is well known, the second World War was a war waged by two forms of 
democracy against fascism, or a war staged by international democracy 
against totalitarianism. From the stand-point of social sciences, the waging - 
of such a war between the two camps, regardless of its outcome, had decisive 
significance on world history in the latter part of the twentieth century, in 
that it meant that the capitalistic system was confronted with the danger — 
of an internal split and that any capitalistic country, if it failed to subdue 
this crisis, inevitably had to face the issue of socialization. Differing from 
the First World War, it involved the issue of contact and rivalry between © 
the two conflicting systems. Victory on the international democratic front 
over totalitarianism left in its wake the historic problem of such contact 
and rivalry for the latter half of the twentieth century. Even if the part 
to be played by the Japanese in a solution of such problems should be in-— 
significant, it must be remembered that destiny falling on their society is— 
so profound that no one can foresee it. Japan was flung into the midst of — 
world events on August 15, 1945, hence, Japan and her people have been 
in the turmoil of the conflicting two systems of the world ever since. 
Consequently it is not strange if the social consciousness of the post- 
war Japanese should constantly shift between the two world systems or 
move about in a state of confusion. Vanquished Japan has become the 
arena where world systems stand poised against each other. It is no exag- 
geration to say that Japan is a miniature world today, and that it is being 
tossed around between the two world systems is candidly reflected in the 
mirror of the political, economic and ideological phases of her domestic life © 
and in the social consciousness of the post-war Japanese. World history is — 
now being written before their face, although it is beyond their reach, and 
this is a decisive factor as far as the Japanese people are concerned. 
Explanation has been made of the three important causes or conditions — 
that have complicated and confused the social consciousness of the post-war 
Japanese. In a nutshell, it was as if four quarter-days had come all at 
once as a result of the lost war. Hurled into the social discipline of citizenry - 
at once bound, out of the living habits and conditions of pre-citizen society, © 
at the advent of their liberation, there waited for them another type of 
ideology and consciousness, namely, socialism and communism, that is a 
popular revolution and a social revolution hand in hand appeared on the 
ruins of totalitarian Japan. All the debris has not yet been cleared from 
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the ruins; old consciouness and feeling still smoulder in the depths of the 
minds of the Japanese people. Although democracy has been accorded them 
in form, factors needed to give it substance are not simple and clear. What 
then are the factors that are making the substance of Japan’s democratiza- 
tion so complicated and obscure? I will endeavour to answer this question. 


' 


II 


' If a study of the social consciousness of the post-war Japanese from the 
standpoint of their thinking attitudes is conducted, it will probably lead to 
five classifications, namely, liberalism, modified capitalism, cooperative-ism, 
socialism and communism. The following is a consideration as to how these 
ideological types have been handled in the consciousness of the post-war 
Japanese and what realistic significance they have come to have therein. 
First, liberalism can be interpreted in a narrow or broad sense. In a 
broad sense it holds that developments in the cooperative society of man- 
kind can be expected only under conditions where freedom of human thought, 
discussion and activity prevail. As a natural premise this view anticipates 
humanism which respects man as man or an individual as a personality or 
individuality ; in short, it coincides with a citizen-like outlook on the world, 
the basis for modern society. Needless to say, this constitutes the spirit 
of the new Constitution, which has replaced the old one granted by the 
Emperor. What has most influenced the reconstruction of post-war Japanese 
society, however, is liberalism in a narrow sense, especially in the economic 
_ world in Japan, and playing a leading role in the confusion of the social 
consciousness was this economic liberalism. 
In the parlance of the textbook, economic liberalism can be said to be 
a form of thinking that believes in the realization of an economic natural 
order during the free pursuit of profits by individuals. None of the dyed- 
_in-the-wool liberalists, however, probably believed that Japan’s economy, 
on the brink of collapse, could be reconstructed on the basis of a let-alone 
policy. But liberalists in post-war Japan basically never differed from those 
in the West in the nineteenth century, believing that no matter what great 
destruction and confusion actually occurred, they merely expressed what 
may be called the process of economic disturbance and that hence the 
establishment of a natural economic order is possible. In reality, it was 
undoubtedly necessary to enforce a considerably high degree of control to 
subdue inflation and restore productivity. But liberalists in Japan thought 
and hoped that Japanese economy would return to the main highway of 
liberal economy as a result of a gradual removal of cotrols, such a line of 
thought and policy being supported by the greater number of Japanese 
throughout the six years following the end of hostilities. Accordingly, note 
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must be taken of the fact that political parties, representing such ideas al- 
most always have taken a leading role in Japanese politics and government. 

Secondly, like cooperativism referred to hereafter, modified capitalism _ 
has gained in influence not only as a principle but also as a policy of actual | 
leadership. This is especially true in the latter part of the last six years 
following the war. However, while economic liberalism as a theory seeks | 
to return to the old order of capitalism, modified capitalism aims at the | 
reconstruction of capitalism. Although economic liberalism generally takes 
little cognizance of historical and material changes that have taken place, / 
modified capitalism shows a comparatively clear understanding of historical - 
shifts. Among protagonists of modified capitalism, there are some who | 
frankly admit that present-day capitalism has fallen intg a state of semi- | 
paralysis. While not necessarily refuting the fundamental principles of | 
capitalism, they hold that a regeneration principle of a new nature is needed | 
for capitalism at a new stage, though no clear discussions have been pre- 
sented as to what the regeneration principle in a new form is. » The over-— 
whelming popularity of the economic theory of Keynes in post-war Japan 
is considered to indicate that the theory clicks with the sensibility of advo- 
cates of modified capitalism. Like the Keynesians in the United States in ~ 
the 1930s, however, the disciples in Japan have not grown so practical as — 
to link the theory of Keynes with actual policies based on modified capital-— 
ism. In other words, the exposition of the Keynesian theory in Japan has 
not gone beyond the exposition of its ideological aspects. 

Aside from’ these Keynesians, some of the protagonists of modified 
capitalism have proposed a formula of management deliberative council as 
a means to reconstruct capitalism on the brink of collapse. Manned by 
representatives of both management and labor, the council seeks to engineer 
the management of enterprise, but underlying this formula is the basic way 
of thinking that capital and management are two different things, and that 
management should not be pitted against its employes in the lower brackets. 
In other words, the basis of this thinking is found in the separation of 
capitalism and management, embodied in which, however, is the idea that 
an enterprise should be operated ‘“‘for the public welfare” rather than for 
the benefit of capital alone. In short, modified capitalism, discontent with 
the conservative nature of economic liberalism, seeks on the strength of its 
sensibility to adjust the class relations between capital and labor that have 
been worsening as a result of spiraling inflation. More explicitly, modified 
capitalism tries to choose a third road between capitalism and socialism. 

This idea of modified capitalism drew considerable attention from vari- 
ous quarters in Japan during the first two years after the termination of 
hostilities. Many enterprises individually established a management deliber- 
ative council, and hence the political party, backing this school of thought, 
carried considerable weight when expressing its opinions on national affairs, 


1951] THE SOCIAL CONSCIOUSNESS OF THE PEOPLE 97 


but in the following three years, ceased to exercise any influence. The 
reason for this will be understood more clearly if explanation is given first 
to the thought of cooperativism. Both modified capitalism and cooperativ- 
ism are the third body of consciousness that is bent on pursuing a middle- 
road between capitalism and socialism. 

Thirdly, cooperativism, as has been already discussed, is substantially 
similar in nature to modified capitalism, the only difference being that co- 
Operativism is more anti-capitalistic and more critical of the outlook on 
the natural order of profit-seeking pursuits than modified capitalism. Critic- 
ism of it, however, cannot escape being more ideological and abstract. The 
ideal of cooperativism is the establishment of a cooperative system based 
on the fundamental principles of a cooperative society, ‘‘Gemeinshaft,” in 
the place of the capitalistic structure which it regards as hopeless and which 
is based-on the basic principles of what sociologists call profit-seeking society, 
“Gesellschaft.” The issue, however, rests on a realistic means designed 
to translate such an abstract idea into reality, that proposed by cooperat- 
ivists for such purposes being nothing but a formula of cooperative union, 
for the reason that the cooperative union is considered a formula capable 
of effecting personal solidity among men while subduing the irrationality 
of class rule within a capitalistic system. 

Supporters of cooperativism are found among small enterprisers in cities, 
small-scale farmers in rural communities and the intelligentsia (educators), 
being especially strong in farming villages. The Cooperative movement and 
cooperativism, it must be here pointed out, undoubtedly are not identical. 
The former, whether livelihood cooperative or production cooperative seeks 
to facilitate the mutual welfare and convenience of its membership and 
nothing more. Cooperativism as referred to here, on the other hand, is not 
content, if expessed ina more clear form of principle, with such a negative 
achievement as the mutual assistance of the members > it represents a unity 
of thought bent on going in principle beyond the capitalistic structure. 
In other words, cooperativism is defensive in nature against capitalism ; 
furthermore, it tries to induce the will for making positive efforts to subdue 
capitalism. This does not imply, however, that cooperativism has developed 
in Japan to such an extent as to back up this idea. The truth is that it 
has found expression in an exceedingly hazy consciousness of the cooperative 
structure. Politically, it has exerted only an infinitesimal influence on the 
reconstruction of the national economy and the formation of social conscious- 
ness in post-war Japan. 

Better or worse than modified capitalism, cooperativism has been losing 
ground in the life of the Japanese today, for the reason that its authors 
attempt to answer the questions posed at the outset of this article all at 
once, for the simple reason that: First, there was a sudden labor offensive 
against capitalism. Furthermore, since there was a serious threat to the 
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actual livelihood of the people at large, modified capitalism or cooperativism — 
was more fit than liberalism to win their interest and sympathy, which ex- 
plains the situation in Japan during the two years following the war’s end. 
The projected general strike on February 1, 1947, was banned by SCAP, 
but paradoxically, it shows how suddenly social consciousness changed and 
what resultant great shifts took place in post-war Japan. Second, the national 
economy after the war’s end, floundering in the midst of unrest and 
confusion, took the path to recovery. During the period of 1949 to 1950, 
productivity was raised to 70 per cent of the 1931 level; in some phases 
of industry, it is said to have passed the 100 per cent mark. With.sucha 
notable rise in productivity, modified capitalism and cooperativism lost actual 
ground on which their theories were based. Looking a little deeper into 
the situation, it will be found that such a productive increase was the re- 


sult of capital’s offensive, in the form of enterprise rationalization and other | 


measures, and that this industrial phenomenon not only served to turn 
economic liberalism into a principle of economic controls in a substantial 
sense, but also to narrow the gap between itself and modified capitalism 
and cooperativism. Aside from their ideological nuances, these three eco- 
nomic principles cannot differ radically in their standpoints, at least as 
formulas for economic reconstruction in Japan. 

Fourthly, socialism could be an issue of great significance and force in 
the formation of social consciousness in post-war Japan. It is convenient 
to treat it together with communism, a fifth social factor, for the reason 
that both socialism and communism basically stand for the same social con- 
sciousness and social principles. It would not be proper to treat them 
separately or to regard them as conflicting principles, like fire and water, 
as is forcibly done in Japanese politics today. Such a political situation 
arose after the Communist regime was firmly established in China in the 
fall of 1949, Since then, however, a clear-cut line has been drawn between 
socialism and communism in Japan. It is not the Communists alone who 
deliberately pointed out and stressed the existence of such a demarcation 
between the set of ideologies, for even other ideologists, ranging from liberal- 
ists to cooperativists, and the Japanese people at large, followed suit. Such 
a distinction was made politically and consciously, but did not attract serious 
attention until the Socialist-dominated Katayama Cabinet fell in the spring 
of 1948. 

Anyhow, it is worthwhile noting that the Katayama Cabinet, based 
on socialism, emerged as a political party regime in Japan, though it re- 
mained in power for the short period of only several months. This was 
the first time any socialist party had taken over the reins of government 
since the institution of constitutional government in Japan following the 
Meiji Restoration. The Katayama Cabinet, as a Social Democratic admini- 
stration, is important in studying the social consciousness of post-war Japan, 
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in that the party became the leading political organization as a result of 
the general elections in 1947. Some may regard this as a reactionary pheno- 
menon arising out of the lost war, and this view is not wrong, because in 
studying Japan during the last six years, it will be found that the Social 
Democratic Cabinet, in the saddle for only several months, represented a 
mere episode in the history of Japanese politics, and that the political situa- 
tion has been controlled by economic liberalists. But the issue in point is 
not what political party holds power, but what actual significance socialism 
has in the consciousness of the Japanese people. In this respect, we can 
not be over-optimistic. 

The number of votes garnered by the socialist parties in Japan is vir- 
tually insignificant if compared with those won by the conservative parties, 
but this does not imply that the socialist movement has little future. It is 
true that production has recovered during the last six years and that mer- 
_chandise of all varieties are seen piled up in the stores, but effective demand 
is insufficient to absorb such large quantities of goods for sale. Such a lack 
of effective demand means lack of purchasing power among the masses, the 
root of which is to be found in the distribution of national income among 
the people. It is, of course, hard to expect an increase in the absolute 
national income and a rapid expansion in the accumulation of capital in 
the national economy, which cannot stand on its own feet, but one cannot 
overlook the fact that disparity and injustice appear mounting in the dis- 
tribution of national income with the recovery of productivity. Let us 
take a familiar example. A hue and cry have been raised among the masses 
concerning the shortage of their daily necessaries, especially basic necessities 
such as clothing, food and housing. The housing difficulty still remains as 
acute as ever, but aside from this shortage, the masses unanimously com- 
plain against the heavy burden of taxation and its unjust distribution. 
Positive efforts for the reconstruction of the national economy in the period 
of inflation resulted in compelling the middle class in the rural and urban 
communities to go downhill. By reorganizing various classes in society, 
such efforts seem to be intensifying the conflict between the rich and poor. 
Together with the fact that the basis of Japan’s economic independence is 
extremely weak, this social phenomenon serves to turn the country into a 
hotbed of socialism and communism. No fair and impartial observers fail 
to detect in the living conditions of the working people in Japan the 
existence of a certain degree of sympathetic feeling toward socialism. 

It may be said in this connection that socialism and communism stand 
on common practical grounds. In Japan a socialistic ideology has been 
nurtured since 1890. By and large, it was led by anarchistic elements until 
the first World War, after which Marxism grabbed the ieadership, thereby 
giving rise to mounting interest in socialism among the masses. In what 
part of the world, with the exception of Soviet Union, have treatises on 
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Marxism been published so abundantly as in Japan since then? This holds | 


true during the last six years following the end of hostilities. It is not 


incorrect to say that this phenomenon explains why the Japanese masses have ; 1 
hardly recognized the basic difference between socialism and communism, a 
or why they did not see the need for stréssing.the difference if it should ‘| 


have been recognized. 


However, it is well-known throughout the world that there has been | 


a radical change in this respect since the spring of 1950. The change 
started with the Cominform criticism of the Japan Communist party. An- 
other factor intensifying the change was the serious influence occasioned by 


the outbreak of the Korean war in June, 1950, and its developments ever 4 


since have exerted on Japan. With this as a turning point, leading public 
Opinion in this country apparently began drawing the attention of the people 
at large to the adoption of a pro-communist or an anti-communist stand. 
As a result, the five ideological groups that had characterized the social 
consciousness of the people in post-war Japan, seem now to be divided into 


two distinct schools. During the Pacific War, the Japanese were forced | 


to choose between totalitarianism and democracy. Playing a similar role 
during the Meiji Restoration was the slogan, “‘Loyality to the Emperor 
ot to the Shogunate.” Hence, one feels that there exists in the changes 
of ideological trends in Japan a_factor peculiar to the social consciousness 
of her people, quite detached from international developments. To choose 
between two things in such a manner is to solve problems on the strength 
of slogans, but such a solution robs the people of their latitude to pass their 
own judgment, standing between the two extremes, which can make no 
contribution to the healthy development of the social spirit of the citizenry. 
Herein, therefore, is found an exceedingly interesting problem concerning 
the peculiarities of Japanese society and the social consciousness of the people. 
A brief study on this issue follows. 


III 


Looking back at the changes in social consciousness during the last six 
years since the end of the war, one is surprised to find how serious they 
have been. In less than three years after the Japanese people turned from 
the right to the left, they already have started moving from left to right 
again, this radical ideological whirlwind of action and reaction graphically 
indicating that Japan is suffering from pains in the process of rebirth as 
part of world history. 

One fact deserving careful attention as a whole is the old element in 
its original form that still remains in the social consciousness of the Japanese 
people, despite this radical ideological whirlwind. In other words, a 


of 
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strong wind causes billows on the surface of the sea of thought, but hardly 
affects the currents running below the surface where old Japanese water is 
still flowing. It may be called the current of pre-social thought and feel- 
ing rather than social consciousness. If one observes movements on the 
surface alone, forgetting the existence of under-currents, he is unable to 


grasp correctly the social consciousness of the Japanese people. 


Then what flows under the social consciousness of the Japanese people ? 
In short, it is a factor that may be called an instinctive weakness toward 
authority. To make it more clear, it is the feeling in the daily life of a 


_feudalistic or a semi-feudalistic nature, that may be called pre-social con- 


sciousness rather than social consciousness. 

As has been already discussed, there practically existed no such thing 
as social consciousness in Japan excepting for a short period immediately 
after the first World War. In its stead, however, there existed nation- 
alistic consciousness or its incarnation, namely, the consciousness of loyality 
to the Emperor and the love of the country. Although real social conscious- 
ness requires, above all, the liberated consciousness of the individual and 
the individual consciousness of liberation, such necessary conditions have 
been lacking in Japan. While there was a consciousness of the family and 
the state, there was little consciousness of the individual and society among 
the Japanese people. In a country like Germany, different from England 
and France, conflict between the state and society, and the subjugation of 
society by the state, were serious problems in social science since the nine- 
teenth century. It is not too much to say, however, that in Japan there 
hardly has even been a consciousness of conflict between the state and 
society since the Meiji Restoration. In Germany a society of citizenry was 
considered to exist between the state and the family and the individual, 
as a personality was regarded as the basis for the family, but in Japan the 
state was considered an expansion of the family itself. The Japanese people 
were only remotely concerned with such matters as public opinion, citizen- 
ship and public morals in their feelings in daily life. 

Such a general character trait found in the Japanese is not peculiar to 


_ their race; it was nurtured under the feudalistic rule of the Tokugawa 


Shogunate and became part of the national traits through long practice, 
hence, it is nothing but a product of historic and social circumstances. This 
historical and social heritage was taken over by the Meiji Government as 
it had existed. “Accordingly, although Japan had adopted the systems, laws 
and regulations of advanced countries in form, the real substance of these 
institutions was not assimilated in the life of citizenry. 

Attention, however, is focused on the post-war period. No matter how 
great a leader General Douglas MacArthur may be, he cannot remove the 
dark currents that flow under the social consciousness of the Japanese people 
at one stroke, for it is a task beyond human reach. It is true that sur- 
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prising achievements have been made in the vanquished Japan. Suffice to 
show that the period of compulsory education was extended from six to 
nine years immediately after the lost war, something which has never been 
realized elsewhere in the world. There is no room for doubt that Japan ~ 
has been advancing in the direction of democratization, but what matters © 
here is not democratization for the sake of institution or form, but demo- 
cratization in substance. To effect a substantial democratization, however, 
it is necessary to change the social consciousness of the Japanese people, 
and for this reason, liberalism, modified capitalism, cooperativism, socialism 
or communism can be compared to a wind causing ripples on the surface 
of water as far as the majority of the Japanese people are concerned. Con- 
sequently, they veer from one ideology to another without much ado as if 
they were drifting in a wind. The same can be said of the intelligentsia, 
who should be independent in thought as shown during the last six years. 

To permit Japan to make substantial progress in democratization under 
such circumstances, competent leaders well versed in her actual conditions 
are needed, who should make it their first duty to write a Japanese version 
of democracy. This cannot be done, however, by relying on a slogan urging 
a choice among capitalism, socialism, liberalism or communism. Nor can ~ 
it be achieved by the sheer force of ideological diffusion or propaganda. 
In no time in her history has Japan waited so much for the emergence of 
great leaders as today. 

If such great leaders should appear, as we fervently hope they will, 
they would be those who have a material grasp of social consciousness in 
post-war Japan. What is meant by a grasp of social consciousness in a 
concrete manner is the closest observation and full realization of the histori- 
cal and social sacrifices that have clung to the social consciousness of the 
Japanese people, on the one hand, and in the correct evaluation of the special 
forms of post-war social consciousness leading from liberalism to communism, 
on the other. The five forms of social consciousness as already referred to 
seem to present the following three problems to those who aspire to the 
democratization and independence of Japan. To the author’s way of think- 
ing, they are the problems of system, race and class. 

The first concerns the issue of capitalism versus socialism, and the issue 
of race concerns that of the independence of the Jaranese race. The last 
question of class, in basic principle, is linked with that of capital versus 
labor. The issue of system seems to form the ins and outs together with 
that of class, but the problem of race appears to be one related with a 
delicate psychology and consciousness, independent of the issue of system 
or class. Five representative social consciousness, ranging from liberalism 
to communism, may not escape from intermingling with one another with 
changes in the relationship between two systems and two classes. But only 
those leaders who have a grasp of the issues of system, race and class 
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jointly in a concrete manner are considered capable of accomplishing the 
task of Japan’s democratization. Apart from standpoints, this much can 
be said for certain. In this final point is to be found the conclusive reasons 
why social cosciousness in post-war Japan should be made a vital topic of 
study. today. 


THE POST-WAR SOCIAL PSYCHOLOGY 
OF THE JAPANESE PEOPLE e 


By Hirosut MINAMI 
Assis. Professor of Social Psychology ' 


I. Introduction 


Five years after the surrender, Japan stands in the midst of radical 
changes in the political and economic spheres of her national life. The 
results of a number of studies have been published on the subject of Japan- 
ese society and people along these lines, but attempts to survey or grasp 
the changes and shake-up in the mentality of the Japanese people, who are 
experiencing such an historic transition, have never been undertaken, and 
lag far behind other branches of social science. 

This article aims at finding clues to future systematic studies regarding 
the social psychology of the post-war Japanese people, and attempts to sift 
some of the most outstanding features of their changing mentality. 

Before entering upon a discussion, it is advisable to clarify the meaning 
of ‘‘social psychology ” as used herein. Needless to mention, social psychology 
refers to group psychology rather than individual mentality, though it must 
be pointed out that the concept of ‘‘ group psychology” has not been made 
explicitly clear. In this article, group psychology is divided into intra-group 
psychology and group psychology proper. 

In the study of intra-group psychology, efforts are made to delve into 
the difference in the mental states of an individual when he is in a group 
and when he is alone, in that he may perceive or judge things differently 
when he is alone and when he is in a group. In other words, his social 
perception may differ from his individual perception. 

However, group psychology proper or group behavior, as referred to in 
this article, denotes the psychological conditions or behavior tendency com- 
mon to all, or a major portion of the members belonging to a specific society 
or social group. Put in more concrete terms, by the social psychology of 
the Japanese people in the post-war period, we mean the psychological con- 
ditions or the behavior tendency displayed by a majority of the Japanese, 
though somewhat in varying degrees, after their defeat in the second World 
War. 

Reference to ‘‘a majority of the Japanese people” has been made be- 
cause their class, profession, social status and their way of living are excluded 
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rom consideration here. Efforts were made to find something like the 
reatest common divisor that remains in the psychology and behavior of 
majority of the Japanese people after their individual difference are sub- 
racted. Here, however, adults only, male and female, are concerned, 
xcluding young people, for the reason that the latter have gone through 
n era radically different from that of the former, and that it is difficult 
O point out the psychological characteristics of those who were youngsters 
o pre-war and wartime days and to compare them with those in the post- 
var period. 

With these facts in mind, we will proceed to a study of some of the 
eatures found in the social psychology of the people in post-war Japan. 


Ee lhe tatlen? os iar 


Even today the Japanese people prefer the term ‘“‘the end of the war” 
o “‘the defeat in the war.” This does not mean that the Japanese people 
arbour any feelings of bitterness. They are the victims of political trickery 
racticed on them by the then Japanese Government, which sought at the 
ime of the surrender to impress on them the idea that hostilities had been 
uspended by the Imperial rescript. 

Immediately after the surrender, the greater part of the population was 
iven to understand that the war had been stopped by the order of the 
ymperor. The consciousness of the defeat grew gradually stronger in their 
ainds much later on. Furthermore, the idea that Japan was defeated by 
he atomic bomb alone, or by the military and material strength of the 
Jnited States, prevails among many Japanese. In other words, they still 
elieve that their country was defeated as a result of the quantitative 
uperiority in material strength between the United States and Japan, and 
hat the Fascistic Goverment of Japan did not suffer an inevitable defeat 
t the hands of the democratic Powers, the United States and her Allies. 

The idea that Japan’s defeat was not a political inevitability but a mili- 
ary failure leads one to believe that if Japan had had sufficient military 
trength, she might have won the second World War, which is one of the 
easons why the consciousness of the defeat is rather superficial and narrow 
mong the Japanese people. 


Ill. Fatalism 


Directly linked with the consciousness of defeat, as just referred to, isa 
ort of fatalism inherent in the Japanese race. If one considers the defeat 
n unexpected result of the atomic bomb and the subsequently issued Imperial 
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rescript, rather than a political inevitability, he may come to the conclu- 
sion that the defeat was a kind of predestined ‘‘natural” phenomenon 
beyond the control of the Japanese people themselves. In fact, the destruc-" 
tiveness of the atomic bomb, that was virtually beyond human imagination,” 
was regarded by a large number of the Japanese as something resembling _ 
an act of God, a super-human or stper-natural accomplishment, a view 
which implanted in the Japanese mind an idea that the defeat was an over-— 
whelming predestination or Heaven’s judgment, over which, the people could” 
exercise no control. 

The psychological basis of fatalism, however, surely existed in the 
Japanese mind in pre-war days, who were disposed to think every happening — 
in terms of fate predetermined in the past, without attempting to understand 
it in the light of natural or social laws. 

This hitherto-entertained fatalism has persisted among the Japanese 
people, since modern rationalism failed to guide them in their daily thoughts 
and activities. Basically, fatalism was deliberately encouraged through feu- 
dalistic policies and education, with motto, “‘Don’t let the people know 

but let them come and look up to you,” a basic principle to which some 

people are still faithful, who cannot as yet pass individual judgment and 
act independently and rationally in their daily life, although they have, let 
it be emphasized, adopted a democratic or modern tendency in such fields | 
as law, political institutions, customs and manners. 


IV. Psychological Instability 


Until the termination of hostilities, the Japanese people, rightly or 
wrongly, were able to maintain a psychological stability within the scope 
of their daily life on the basis of the Emperor system, Fascism and mili- 
tarism. The defeat however, served to rip to pieces all these authorities 
at one stroke, and the Emperor’s renounciation of his own divinity served 
to deprive the common people of their spiritual support. 

The concept of democracy has not demonstrated its strength sufficient 
to fill this psychological void among the people. The decisive factor is that 
democracy was not won by the Japanese themselves through their own 
efforts, but was given them from outside, as a sequel to the defeat. It seems 
inevitable, therefore, that the people should become psychologically unstable — 
when they lost their old spiritual support and gained nothing new to replace 
it. Inasmuch as psychological instability arises from the loss of authority 
and a search for a new spiritual support, efforts must be exerted in two 
directions to regain the feeling of psychological stability and equilibrium. 
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V. The Spirit of Rejecting Authority— 
Skepticism and Nihilism 


A way to avoid a feeling of psychological instability is to be found in 
the assumption of a skeptical attitude, which casts doubts or rejects not 
only the old authority but all other authorities as well. Such an attitude, 
negative to all kinds of thought, creed or religion as well as worldly authori- 
ty, turns into nihilism or sheer egoism. 

Many Japanese, possessed with this spirit of skepticism, not only cast 
doubts on authority but also are disposed to judge truth and knowledge in 
the light of the immediate advantage or success they may derive therefrom, 
or from a self-seeking point of view. It is clear that such an attitude 
springs from a state of mind common to all those who have endured failure 
and come to doubt any authority, because they have endured a series of 
trials and tribulations as a result of their complete reliance on authority 
during the war. 

However, this skepticism is found only among those Japanese who have 
not yet been driven into a hopeless state of mind. Among them is develop- 
ing a tendency to independent judgment, in rejection of the attitude of 
dependence on authority. Although in the same direction of negation to 
authority, nihilism is to be found among those who are so exhausted mentally 
and physically that the idea of doubting anything is beyond them. 

A large number of Japanese people after the end of hostilities were in 
such a condition of having consumed all their mental energies through 
economic suffering, that they-are passing their daily lives in a state of sheer 
inertia. But it is felt that no blame can be attributed to them in view 
of the recent international situation, following a brief breathing spell, pro- 
pelled as they are into an atmosphere pointing to a dark future. In their 
mind a feeling of emptiness born of complete skepticism has sprung up, and 
such people are devoid of the urge to do anything in particular and live 
from day to day simply as a master of routine. 

Their feeling of emptiness or mental void, linked with fatalism as al- 
ready referred to, breeds the feeling of utter helplessness. Some, for instance, 
even say that they would not go to the extent of digging fox holes for 
themselves, or undergo anti-airraid training, but would simply trust to luck 
if war should again break out. Such nihilism is spreading among a large 
number of the Japanese people. 


/ 


VI. Search for New Authority and Worship of Power 


If we regard such a spirit of negation for authority, as already discussed, 
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as an indication of passive resistance, we should conclude that the worship | 
of power, which will be referred to later, reflects a search for new authority | 
or power, or is a positive reaction to the loss of the old authority. The - 
worship of power is a kind of defense mechanism designed to convert a state 
of psychological instability into a somewhat~stable condition. This is a 
probing for a new psychological authority by the present-day Japanese, who 
must have a substitute for their old social authority. This authority firstly | 
displays the notion of tremendous vitality and determination in general. 
As at present the most serious concern to the majority of the fapanese 
people is how to secure a minimum of material welfare in their daily liveli-_ 
hood, what the common people long for, or admire most, and have a great 
respect for, is not political authority but the courage and determination 
displayed by successful gangsters, blackmarketeers and the like, who ap- 
parently have acquired the technique necessary to enable them to get along 
well materially ; these members of society are respected as a symbol of a 
vital force. 

The Japanese language has an old expression, ‘“‘the incarnation of 
power,” and people look up to those who are considered to possess it. If 
one surpasses, overwhelms or bests others by sheer determination or by a 
display of shrewdness, he surely will become an idol in the worship of power. 
In popular Japanese parlance, the expression ‘‘strong heart,” implies an 
active energetic or pushing individual (‘‘ guts”), but today is used with envy, 
tinged with some disdain. Unlike such similar expressions as “‘ brazen-— 
faced,” ‘‘ thick-skinned,” or “‘hard boiled,” this expression has turned into 
an eulogy of a superior person. 

- The worship of power stems from the spirit for the negation of authority, — 
though it must be added that special conditions surrounding the govern- 
ment in Japan have something to do with such adoration. For instance, 
corrupt politicians and bureaucrats who may be involved in public scandals — 
seem to escape punishment almost without exception, by a persistent resort — 
to bravado. Rather than being taken to task by the people for their shame- — 
lessness, they are often afforded the chance to demonstrate their “‘ political 
ability” in order to invite public esteem, which is reflected in the growing © 
tendency toward a revival of movies, novels and songs with of gangster and — 
crime themes, representing these anti-social persons as heroes. | 


VII. Flesh-ism and Negation of Spirit-ism 


In the worship of power is included a mentality bent on resisting the 
principle that stresses the spirit (expediently called here ‘‘ spirit-ism ”) hitherto 
prevalent in Japan. This tendency finds expression in the attitude favour-— 
ing material and practical considerations in daily life against the teachings 
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on moral culture that emphasize the importance of spiritual matters. This 
negation of ‘‘sprit-ism” is showing a tendency to turn to what may be 
called “‘flesh-ism” in a more clear-cut form. In its broadest sense, ‘‘ flesh- 
ism” holds that the spirit is subordinate to the flesh. Concretely speaking, 
however, it appears in various forms in the daily life of the Japanese people 
today. 

In the first place, mention must be made of the admiration for bodily 
conditions. Until the end of the last war, the idea of ‘‘spiritual mobiliza- 
tion” was predominant among the Japanese people, and a victory of the 
spirit over the material strength of the Allied powers was anticipated. The 
defeat in the war completely upset this principle, opening the way for a 
respect of physical conditions and the body. 

In sports, too, “‘spirit-ism” was in vogue until the end of the war, 
stress being laid on the idea of ‘A fight to the death.” As a whole, 
physical education was considered as a means of moral and spiritual training. 
Recently sports have become more and more on a professional basis in Japan, 
and there is a tendency to regard sport as the skill of the body. Even in 
traditional Japanese style wrestling, known as ‘“SUMO” for instance, 
the champions acquire great popularity because of their skill rather than 
anything else. 

A second form of “ flesh-ism” is to be found in the so-called ‘“‘literature 
of the flesh,” characterized by sensual descriptions and an exhibitionistic 
tendency. Not only a phenomenon linked with the liberalization of sex 
morality, it is also a feature in the sexual life of the people in post-war Japan, 
the primary cause for its rise being that the Japanese people, liberated from 
the suppressive sex moral restrictions of a feudalistic nature after the end 
of the war, have assumed a far greater freedom in sexual life than before. 
The popularity of sensual literature and erotic entertainments, such as strip- 
tease shows seems to be sustained by a popular search for sex knowledge. 

As has been mentioned, the ordinary individual in Japan has been 
hindered in his attempts to learn the facts of his own accord; he has been 
unable to acquire a correct knowledge of sex matters because of feudalistic 
education and cultural policies implemented by the Government. The desire 
to know facts about sex problems is common among the Japanese people, 
in an urge to learn more about a subject which was hitherto considered secret, 
as clarified by the fact that popular sex magazines sell so well. 

Likewise, strip-tease shows have become a post-war fad in entertainment 
circles, the masses visiting these performances not for sheer entertainment, 
but for chance to see the female body, an assumption substantiated by the 
serious mien of the spectators who display a complete lack of any vulgar 
intend. Adults hope to acquire knowledge from these shows about sex 
which was kept form them by insufficient sex education and feudalistic sex 
morals, up to the time of the defeat. 
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A third form of “‘ flesh-ism” is noticeable in the tendency to sensualism 4 
exemplified by sexual indulgence, drug addiction and alcoholism. In other — 
words, people seek to escape temporarily from their psychological instability i 
and repressed desires, as has been mentioned, by indulging in bodily and e 
physiological pleasures, in an effort to avoid-a—psychological crisis, and rely — 
on a paralysis of the flesh. Hence, various popular entertainments as wen 
as gambling are considered to play the role of an anaesthetic. 


VIII. Conclusion 


An attempt has been made to indicate some of the special psycholagical 
conditions common to the majority of the Japanese people in the post-war 
period. It can be said that their common denominator is the considerable 
psychological difficulties they are encountering, because of their complete 
inability to visualize even their immediate future, and the absence of any 
new spiritual basis following their sudden loss 0 psychological stability. 

This psychological difficulty interwoven in a complicated form with a 
psychological defence against it, burdens the individual Japanese and induces 
tremendous mental strain. j 

This article has endeavoured to explain some of the focal points in the 
complicated psychological conditions of the post-war Japanese. To further 
this study as a comprehensive social psychological research, through the col- 
lection of more concrete data regarding each item, is a task to be undertaken 
in the future. 


TLE OVER-POPULATION PROBLEM IN 
POST-WAR JAPAN 


By Toxyiro MrinocucuHi 


Lecturer of Population Problem 


f 


It is very difficult to measure accurately the degree of over-population 
which is generally said to prevail in post-war Japan. 

In order to investigate this problem, I begin by referring to the optimum 
population theory of Edwin Cannan.! In any static state as circumstances 
remain unchanged, “‘an increase of labour up to a certain point is attended 
by increasing proportionate returns (called for short increasing returns) and 
beyond that point a further increase of labour is attended by diminishing 
proportionate returns (called for short diminishing returns).” ‘‘ There is what 
may be called a point of maximum return, when the amount of labour is 
such that both an increase and a decrease in it would diminish proportionate 
returns,” and the volume of population at the point of maximum returns is 
called the optimum population, beyond which point there is over-population, 
that below under-population. This idea certainly contributes to an explana- 
tion of what is over-population, without having any positive value for its 
measurement. 

Another suggestion for gaining access to the measurement of over-popu- 
lation is the volume of unemployment. On this premise, however, it may 
be paradoxically concluded that there is almost no over-population in post- 
war Japan. 

According to the returns of Employment Status conducted jointly with 
the Population Census of April 26, 1946, the labour force including the total 
number of persons between the ages of 13-61 who were able and willing 
to work amounted to 29,720,000, of which the number unemployed who had 
no work at all for a month before the date of those returns amounted to 
1,590,000, the rate of unemployment being only 5.4 per cent. This number, 
though it is several fold more than 320,000 in 1930, is considerably low as 
compared with the percentage of unemployed to persons insured under the 
Unemployment Insurance Act during the period from 1921 to 1929, that is 
9.7 per cent of the lowest (in 1927), 16.9 per cent of the highest (in 1921) 


‘ Edwin Cannan, Wealth, 3.ed. (London, 1928). 
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and 11.2 per cent of the average. The labour force, including all persons 


between the age of 16-61, according to similar returns of October 1, 1947, 


was given as 33,986,000, of which 658,000 were unemployed and had no work — 
at all for a week before the date of those returns, the rate of unemploy- 
ment being reduced to 1.9 per cent. These unemployment figures continued — 
to decline for a certain period, according to reports of the Labour Force — 


Survey based on the sampling method, viz. : 


Date Number of Unemployed Rate of Unemployment 
October, 1946 1,490,000 4.7 oe 
November, 1946 1,230,000 a9 
April, 1947 950,000 3.0 
August, 1947 510,000 abe 1d: 

July, 1948 150,000 0.4 


Thereafter with an increasing tendency unemployment rose to 500,000 
in April 1950, the rate being 1.1 per cent, but it may, however, with justi- 
fication, be said that this figure is quite negligible. 


This does not imply that there is no over-population in post-war Japan. — 


For instance, as Professor Pigou” argued, an equilibrium between the demand 
and the supply of labour may be established in general by means of auto- 
matic wage adjustments in which case, the rate of wage will be lowered 
in the same way in response to a fall in the demand for labour. However, 
a fall in wage will occur in such a way as always to make the demand for 
labour and the supply of it equal. The reason why the number of unem- 
ployed is very small will eventually be attributed to special circumstances 
in Japan where employment is apt to be extended by means of a lowering 


in wages (or income) to a greater degree than in the United States and the © 


West-European countries. 

Therefore, over-population in present Japan must rather be measured 
by the real income per head of the population, and never from the volume 
of unemployment. According to a calculation by the Economic Stabiliza- 
tion Board (E.S.B.), the real income per head in Japan showed an increase 
of 55 per cent in 1944 compared with 1930, and a continuous upward tend- 
ency throughout the pre-war and war-periods, but after the War declined 
by 69 per cent in 1946 and by 62 per cent in 1947 as against 1944, the rate 
of decrease as compared with 1940 being 66 per cent in 1946 and 58 per 
cent in 1947, and compared with the period 1930-1934 57 per cent and 46 
per cent respectively. Furthermore, according to a calculation of the Mi- 
nistry of Labour (M.L.), the real national income per head, as compared 
with the base year of 1930 when it was extremely low due to the World 
Economic Crisis, was 40 per cent in 1946 and 1947, corresponding to 46 per 
cent as against 1935. This rate, thereafter rather slow as it went, was 28 


* A.C. Pigou, The Economics of Welfare, 4.ed. (London, 1932). 
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per cent in 1948 and 24 per cent in 1949 compared with 1930, 32 per cent 
and 31 per cent respectively as against 1935. 

Now, to calculate from the ratio of decline in real income per head as 
multiplied by the number of population in each year after the War, we 
should have had the assumed over-population in 1946 and 1947 as follows: 
(A) According to the figures of E.S.B. 


The base year Assumed over-population 
1946 1947 

(1) if 1944 is taken 42,140,000 48,730,000 

CDEC 48,840,000 45,590,000 

(B)49in1930-34.,,. -,, 42,140,000 36, 160,000 


(B) According to the figures of M.L. 
The base year 
if 1930 is taken 29,610,000 31,200,000 
(which year was influenced 
by the world crisis) 

In comparing the figures of the Economic Stabilization Board on the 
basis of 1930-34 with those of the Ministry of Labour on the basis of 1930, 
the latter is lower by 12,530,000 in 1946 and by 4,966,000 in 1947 than the 
former, and the assumed over-population from the figures of the latter would 
be 22,400,000 in 1948 and 19,820,000 in 1949. 

The assumed over-population after the War could also be calculated from 
the ratio of decline in the real income per head as multiplied by the labour 
force, in place of the aggregate population, viz. : 

(A) According to the figures of E.S.B. 

The assumed over-population in 1947 would be (1) 20,640,000 if the real 
income per head in 1944 is taken as the basis, (2) 19,311,000 if that in 1940 
is taken, (3) 15,333,000 if that in 1930-34 is taken. 

(B) According to the figures of M.L. 
Assumed over-population 
1947 1948 1949 

(1) if the real income per 
head in 1930 is taken 

~ as the basis 13,332,000 9,867,000 5 
(2) if the real income per 
head in 1935 is taken 

as. the basis 15,332,000 10,777,000 rs 


II 


The reason why in post-war Japan the number of unemployed is abnor- 
mally small, in spite of the’ immense volume of over-population, can be 
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attributed to the fact that family enterprises still survive extensively in Ay 
various industries and, moreover, many people engaged in modern factory | 
enterprises are descendants from family enterprises, proving that the present 
Japanese economic society remains still in the early stage of capitalistic 4 
development, as was the case in England, Germany and the United States — Mh 
in the 19th century. a 

According to the National Census of 1940, the labour force numbered | 
34,100,000, of which 19,590,000, or 57.4 per cent were proprietors and family 
workers engaged in foray enterprises and 14,510,000, or only 42.6 per cent 1 
belonged to the employee class, most of whom descended directly from family | 
enterprises. For example, in referring to the fact that only 288,000 persons | 
were engaged in factories constructed or extended during’ the first World | 
War moving from non-manufacturing industries, those who moved from | 
agriculture amounted to 176,000 or 61.1 per cent of the total. According j 
to the Labour Survey of 1939, the total workers who were newly hired before 
the end of March of that year by factories usually employing more than 
five workers and were at the date in employment there, were 2,920,000, of 
which 152,000 had not moved. And of the latter, descendants from agri- 
culture were 895,000, or 59 per cent, and descendants from trade 152,000, 
or 10 per cent, the total of both of these, 1,047,000, or 69 per cent were 
persons directly descended from family enterprises. It is for the above- 
mentioned reason that when the demand for labour is declining, the equi- 
librium between the demand and supply of labour is apt to be attained by - 
a lowering in wages or income, which will be more evident for the following 
three reasons. 

(1) In countries where family enterprises still survive extensively in 
various branches of industry even in competition with capitalistic enterprises, 
those family enterprises can maintain themselves comparatively well, under 
quite different circumstances from those in highly industrialized capitalistic 
countries. 

(2) In countries where the major part of the employees are primary 
descendants of family enterprises, anyone not being able to secure employ- 
ment or who has been dismissed from employment is usually received into 
a family, in which he becomes a family worker, as a matter of course in 
the paternalism. 

Le Play classifies the forms of family into three categories’: patriarchal, 
unstable family and stem family. In a stem family (la famille-souche) — 
which usually consists of the parents, the eldest son and other children, the 
eldest son who has to live with his parents succeeds to the real estate; the 
other children receive a marriage portion and leave the family. However, 
this type of family is characterized by the feature that it is a refuge for any 


°F. Le Play, L’organisation de la famille, 3. ed. (Tours, 1884). 
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member who may have left home to come back to if he encounters misfortune. 
‘ The extensive existence of such family enterprises in Japan which aim 
at securing a means of subsistence rather than gaining profit, indicates 
without doubt that Japanese families belong to the type of so-called stem 
family, in which all members work according to their own ability, but are 
“supported no matter whether they work for the family or not. Therefore, 
to the extent that nowhere else can more profitable work be secured, they 
work in the family enterprise, even though they can not earn enough to 
cover their own cost of living, because the burden of the family would be 
so much lightened in that it could add something to its means of subsist- 
ence. In such circumstances, the returns for labour may decline lower than 
the reproduction cost of labour. 

(3) In countries, where such circumstances prevail, the relation between 
employers and employees rests on the principle of paternalism through the - 
family life. Hence the business is so to speak, a family employers parents 
and employees children; that is, the relation is quite different from that 
between a buyer and a seller of labour, and is comparatively continuous, 
“but never of such a temporary nature as that based on the calculated 
| profitableness. Therefore, it is desirable for both the employer and employees 
to reduce wages rather than dismiss employees during a depression. This 
| is another reason why unemployment does not increase, notwithstanding a 
decline in the purchasing power of labour. 


il 


It is a fact that in post-war Japan over-population manifested itself as 
an increase of persons occupied in family enterprises, but not as an increase 
of unemployed. The post-war development of employed persons by industries 
teveals the following tendencies. 

(1) The number of persons employed in manufacturing industries which 
increased continuously before and throughout the war, dropped rapidly after 
the termination of hostilities. They increased from 4,660,000 in 1930 ta 
6,970,000 in 1940 and to 8,250,000 in February 1944, or 3,590,000 during 
the fourteen years. After the War, in 1947 they numbered 5,620,000, fal- 
ling by 2,630,000 compared to 1944, or by 1,350,000 as against 1940, and 
then in March 1950, the figures were 4,290,000, a decrease of 1,330,000 for 
these two and half years. 

(2) On the other hand, it is in the sphere of agriculture-forestry, com- 
merce, and manufacturing and retail trade combined that expansion has 
been most conspicuous since the War. 

The population engaged in agriculture and forestry which had remained 
at the level of 19 millions since the eighteen-seventies, decreased from 
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14,286,000 in 1930 to 13,376,000 in 1944, showing a fall of 775,000. However, — | 


with the termination of hostilities the agricultural population swelled rapidly 


to 17,102,000 in October 1947, an increase of 3,736,000 as compared with | 
February 1944, though the tempo of the increase since then has slowed down, | 


the population numbering 17,360,000 in October 1948 and 18,060,000 in 
October 1949, an increase of 960,000 for the two years. The commercial 
population which had shown an increasing tendency from 3,662,000 in 1920 
to 4,906,000 in 1930, (an increase of 1,244,000, or about 40 per cent in those 
ten years) was stationary for the next decade and then abruptly decreased 
during the War from 4,882,000 in October 1940 to 2,247,000 in February 
1944, the decrease for these three years and five months being 2,636,000, 
or 53 per cent, due to goverment control, lack of consumers’ goods, readjust- 
ment of enterprises, etc. enforced during the War. Therefore, after the 
termination of hostilities as trade activities were emancipated from controls, 
the commercial population began to increase again by 1,050,000 from 
2,430,000 in October 1947 to 3,480,000 in September 1948, and has remained 
stationary as to record 3,200,000 in March 1950. 


That part of population in the segment of manufacturing and retail | 


trade combined, which was statistically not classified before the War, has 


increased considerably during the post-war period, its upward pace, from |} 


September 1947 to December 1948 hesitating between 960,000 and 1,240,- 
000 since when it showed a striking advance up to 2,180,000, an increase 
of 1,200,000 by March 1950. 

While in the manufacturing industries in which the number of persons 
employed declined remarkably after the War, the ratio of the paid employ- 
ed to the total employed remained relatively high, that is, 74.9 per cent 


in 1949 as against 77.4 per cent in 1940. On the other hand in various — 


industries where the number of persons employed showed an especially marked 
increase, the similar ratio is very low, because the business is mostly carried 
on by family enterprises; for example, the ratio in agriculture was 2.3 per 
cent in 1947 as against 3.5 per cent in 1940, that in commerce 3.1 per cent 
compared with 33.9 per cent. 

After all, in contrast to the rapid decline in the number of persons 
employed in manufacturing industries, those in the three segments of agri- 
culture, commerce, manufacturing and retail trade combined increased con- 
spicuously, as a result of which the ratio of the paid employed to the total 
employed in these segments dropped, a fact indicating an increase in the 
ratio of persons engaged in family enterprises. A reference to statistical 
data shows that after the War the number of paid employed dropped to 
12,139,000 in 1947, lower by 2,482,000 or 17 per cent as compared with 
14,511,000 in 1940. Thereafter the tendency, however, was almost stationary 
at 12,440,000 in December 1949, which will show that modern enterprises, 
which should have mostly afforded employment are still far from achieving 


ee 
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a recovery from the extreme shrinkage of the business scale after the close 
of the War. The employment which expanded by about 4,261,000 after 
the War was absorbed at first into agriculture based on family enterprises, 
then with limitations into commerce and manufacturing and retail trade 
| combined. 


IV 


The fact that the number of persons employed in agriculture, commerce, 
/‘and the manufacturing and retail trade combined increased markedly in 
| contrast with a rapid fall in that in manufacturing, consequently the number 
| of persons engaged in family enterprises increased remarkably in contrast 
to the decrease in the number of paid employed, may be said to prove 
beyond doubt a retrogression in social and economic progress, due to the 
sharp decline in the level of real income per head and pressure from over- 
population. 
The development of the structure of population by industries in most 
| countries which have followed the normal trend of modern economic and 
| social progress, according to Colin Clark,’ indicates that national economy 
has shifted gradually from the type in which the overwhelmingly great 
_ proportion was occupied in primary industry such as agriculture, forestry 
and fishery, to another type which a greater proportion of the population 
engaged in secondary industry such as mining, manufacturing and construc- 
_ tion, and then in tertiary industry which render various non-physical services 
| like commerce, transportation, public services and the liberal professions. 
_ This was also the case in Japan. 
: By observing the development of the employed population by industries 
during two thirds of a century from 1872, when modern social and econo- 
mic progress started in Japan, to before the War in 1940, it is most strikingly 
illustrated that while agriculture dropped from the dominant position of 
81.4 per cent of the total employed to 42.6 per cent, and fishery from 2.3 
. per cent to 1.5 per cent, on the other hand manufacturing jumped from 4.8 
per cent to 25.3 per cent, commerce from 5.5 per cent to 15.0 per cent, 
transportation from 0.7 per cent to 4.2 per cent, public services and the 
liberal professions from 2.9 per cent to 6.7 per cent respectively, this de- 
| velopment being due to the advance of productivity and the living standard 
brought about by the progress of the division of labour (specialization) and 
the accompanied change in the demand structure. Sige 
It is perhaps not necessary to mention that the progress in the division 
of labour has contributed generally to the raising of productivity, and conse- 


* Colin Clark, The Conditions of Economic Progress (London 1940). 
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quently the real income per head, and that a realization of the advantag 
of this specialization has been the fundamental motive of the modern soci: 
and economic progress. However, whenever the real income per head grov 
larger through the elevation of productivity,.a person’s need for food nev 
increases in the same proportion as that of manufactured goods and service 
This is another side of the law of Engel, indicating that the demand f 
food is relatively inelastic and that it can hardly fall below a certain leve 
even though the real income declines. 

Any increase of the real income per head of population will give ri 
to an increase in the demand for food followed by that for consumer 
manufactured goods, such as clothing, furniture, dwellings and amusement 
and then for producers’ goods necessary for production of consumers’ good: 
moreover the demand for services such as administration, public orde 
education, culture and sanitation, and especially transportation and con 
merce which participate in the means to effect an increase of the deman 
above mentioned possible. Now, we can say that the development of tl 
structure of population by industries during the period since the eightee 
seventies, in which the greater portion of the population has shifted gr 
dually from primary industry to secondary industry, and then to tertia: 
industry, is the result of a change in the demand structure due to the elev. 
tion of productivity attained by the division of labour and an increase 
the real income per head. 

However, in order that the advantages of the division of labour cz 
be realized and consequently the productivity and the real income per hez 
enhanced, the demand must be great, stable and of long-term duratio 
otherwise the disadvantages of division of labour will, on the contrary, on 
appear from inadequate application of specialized persons and machiner 
And the premise for the formation and development of such an immens 
stable and long-term demand must be, J. S. Mill® noted, that the mark 
always grows larger and larger. The larger it grows, the more the form 
tion and development of such demand is possible. 

The chief causes in Japan for the elevation of the productivity and tl 
standard of living in spite of the rapid growth of the population since # 
eighteen-seventies are attributed to the freedom of domicile and tra‘ 
authorized at the time of the Restoration and the abolishment of the feud 
system which had held back the formation of a nationalwide market on tf! 
one hand, and the national unification of local markets accelerated by t! 
development of railway and commerce on the other hand. However, the 
actually applied to Japan before the first World War, since when internation 
trade has played a much greater role in Japanese economy, the commodi 
market being extended to a world scale larger than the domestic. Th 


5 J. 5. Mill, Principles of Political Economy (London, 1848). 
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s the very way by means of which we can possibly recover a standard of 
living at least corresponding to the pre-war level. 


Vv 


The high level of productivity and living standard attained in Japanese 
conomy during the pre-war period relied considerably upon the expansion 
f the export trade, the volume of which after the War is, however, still 
Imost nothing in comparison with the pre-war level. 

The development of the Japanese export trade, shows that the annual 
verage volume of exports (not including those for Korea and Formosa) has 
aade steady progress from $760 million for 1920-24, $920 million for 1925-29, 
700 million for 1930-34, and $1,126 million for 1935-39, but after the late 
rar it shrank sharply to $102 million in 1946, $173 million in 1941, $258 
uillion in 1948, which amount yet hardly reaches the figures before World 
var I. 

Corresponding to the above stated situation, we may observe that the 
sal income per head in 1948 dropped to the level of that before World 
Var I, and its index numbers, on the basis of 1930, the year of the World 
conomic Crisis, were not more than 60 in 1946 and 1947, 72 in 1948 and 
6 in 1949, 

As a result of the decline in the real income per head as mentioned, 
he structure of the population by industries reverted to a state such as it 
ras before World War I. 

(1) The ratio of the agricultural population to the total labour force, 
fhich continuously declined from 81.2 per cent in 1872 to 52.4 per cent 
1 1920, 47.7 per cent in 1930, 42.6 per cent in 1940 and the 42.2 per cent in 
944, after the late war rose to 50.0 per cent in 1947, a ratio approximately 
qual to the level of 1920, remaining thereafter almost unchanged. 

(2) The ratio of the commercial population which rose from 5.5 per cent 
1 1872 to 13.4 per cent in 1920, to 16.6 per cent in 1930, and 15.0 per 
ent in 1940, declined during the war-period to 7.1 per cent in 1944, though 
fis ratio remained 9.0 per cent in 1949, tending up-ward after 1947. 

(3) The ratio of the industrial population which increased from 4.8 per 
ent in 1872 to 18.9 per cent in 1920, 19.8 per cent in 1930, 25.3 per cent 
1 1940 and then 30.1 per cent in 1944, after the War declined to 16.6 per 
ent, lower than the ratio in 1920. 
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The purpose of this paper is first to measure the present degree of re- 
covery in the standards of living of urban and farm working classes as 
compared to those prevailing before the war, and next to make compari- 
sons interregionally between the urban and farm standards of living. It is 
also important for practical purposes to measure the rate of recovery of the 
standards of living from year to year in the post-war period, and I have 
no intention to neglect its importance by selecting the theme mentioned 
above. J | 

The usual expression “‘standard of living” is very convenient, though 
its concept is not clear. It means sometimes the historical and moral 
standard itself, sometimes the level of living really enjoyed by people; more- 
over it often implies the non-economic side of life.2. In order to measure 
it exactly, it must be properly defined, and I will take the consumption 
level as the object of my measurement which can be adequately ‘defined, 
consisting as it does of the most important part in the level of living really 
enjoyed. The consumption level means aggregates of goods and services 
consumed by a definite unit (per person, or per family of the same size) in 
a given period of time, as compared with the aggregate of goods and ser- 
vices consumed during the base period. The variation of consumption level 
thus defined can be measured by the consumption-quantity or volume index. 
There is another concept called the ‘‘real income level,” the index of which 
has been used to express variations of the level of living. But to measure 
the variation of the real level of income is theoretically a far more com- 
plex task than to measure the variation of consumption level, since the 


eé 


1 T wish to record my indebtedness to the Bureau of Statistics of the Prime Minister’s Office, 
the Economic Stabilization Board, the Ministry of Agriculture and Forestry and the Ministry 
of Labor for providing me with the various data needed. I wish to thank Professors I. Yamada 
and C. Takahashi for reading my manuscript and giving me some useful suggestions, and Mr. 
Noda for his great help in my calculations. 

2 Cf. Joseph §. Davis, ‘Standards and Content of Living,’’ American Economic Review, 
March 1945. 
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former embodies the problem of how to measure the variation of real saving. 
Here I will deal with the consumption level alone, notwithstanding the 
practical importance of measuring the real income level. 

The average of the three years 1934-36 was taken as the pre-war base 
‘period in that these years cover the last normal, adequate period before Japan 
commenced mobilization towards a war-time economy. The year 1949 was 
chosen as the latest post-war period for comparison with the pre-war, the 
yearly average data of which is available. I utilized the data from family 
budget surveys of urban and farm working classes in both periods. The 
ratio of average expenditure on consumables obtained from the data, was 
deflated by the cost of living index, the unit price and the weights of con- 
sumables being also mainly derived from the same family budget surveys.* 

It is theoretically difficult and an unsolved problem, as to what index- 
number formula is the best to make consistent comparisons of price levels 
or consumption levels in different situations of want, tastes and consump- 
tion patterns. On the one hand, some practical and convenient formulae 
have been employed to obtain a single, unique index-number. For example, 
the Economic Stabilization Board has been using Fisher’s ideal formula in 
its comparison of the consumer price level in the pre-war and post-war 
periods. Therefore, the consumption level and the real wage level, which 
were officially recognized by the Japanese Government after the war, are 
to be unterstood as calculated by the quantity index of Fisher’s formula. 
On the other hand, from a purely theoretical point of view, it has been 
the custom to introduce the assumption of constant wants or a constant 
preference scale to give “‘economic meaning” to the consumption quantity 
index to be obtained in different situations. And it has been made clear 
that even on this assumption of constant wants, each Laspeyre’s and Pa- 
asche’s formula is not the upper and lower limit of a single, unique value 
at the same time.* Convenient~ methods such as Fisher’s formula have of 
course no exact economic meaning. There is no stable bridge between theory 
and practice. 

I think, therefore, that it may be reasonable to take the view that 
there must necessarily be a multiplicity of comparisons between different 
Situations, and that the identity of a preference scale is not a necessary 
condition for making comparisons of consumption levels. When one takes 
such a view, the dissimilarity of consumption structures in different situ- 
ations to be compared should necessarily be noticed. Hans Staehle has 


* Tt should be noted that in Japan the aggregate amount of private expenditure for consump- 
tion, in accounting the national income, has been somewhat roughly estimated from the data 
_of the urban and farm family budget studies above mentioned, and that the comparison of 
national consumption levels made by utilizing these aggregate data will suffer larger errors than 
those in the case of our procedure. 


*Cf. J. R. Hicks, ‘‘The Valuation of the Social Income,’”’ Economica, May. 1940 and R, 
G. D. Allen, ‘‘The Economic Theory of Index Numbers,’’ Economica, August 1949. 
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recently proposed again a suggestive idea named the “‘ Dissimilarity Method” 
for international ‘comparisons of real incomes,® but I favour the opinion 
that the numerical values of his index of dissimilarity (D) have not always 
an exact correlation with real income levels._ I think it may be preferable 
to measure the dissimilarity of consumption structures by a formula similar | 


to Staehle’s at the equivalent consumption levels estimated by the con- 
ventional method. ~ | 


i 


In the two different situations to be compared, two representative family 
households of the same size, the expenditure by each of which is equal to 
the average expenditure of all households in any situation, are assumed to 
be obtained. The expenditure is presumed to correspond exactly to the 
consumption in each situation, though this assumption is of course some- 
what unreal especially with regard to durable goods. 

Let qo’, qo”, -*, q" and qi’, qi”, -:, a" stand for the quantities of 
various goods and services purchased and consumed by the representative 
household above mentioned in the situation 0 and 1. Write py’, po’, °*, 
por and py’, pi”, «+, p:" for the corresponding unit prices. Let the cash 
expended on consumption be represented by e, and e respectively, and the 
expenditure ratio, E (=e,/e,). Write L for Laspeyre’s formula of the price 
index and P for the Paasche’s. Then the well known two formulae of quantity 
index are given by the following relations: 4 


XT Did 2'Pods & 4 
a Sn = —— 9 Meee 1 . 
Oo1(Po) Qo 2'Podo LPih P () 
D0; py DP101 2Padn 12 
Oy, (b= ets es Pt een nee ? 
Ov(P1) GoP1 2Podo 2P1% L @) 


We calculated firstly 1 and P and next E and obtained these values 
of Qoi(Po) and Qo(p:) by the above equations. Qy1(po) is the quantity index 
evaluated at the prices of the situation 0, Q)i(f;) being evaluated at the 
prices of situation 1, both taking the situation 0 as the base. Each value 
has its own exact real meaning from the standpoint of non-subjective, say, 
mechanical evaluation. From the viewpoint of consumers preference theory 
also, we can say the same, though the meaning of course differ. 

By the theory established on the assumption of the maximizing princi- 
ple of total utility and of the constant preference scale between two situa- 
tions, we are told that Qy:(f) is the upper limit of the supposed true index. 
at py prices and Q);(p;) is the lower limit of another supposed true index. 


5 Hans Staehle, ‘International Comparison of Real National Incomes: A Note on Methods,” 


Studies in Income and Wealth, Volume Eleven, National Bureau of Economic Research, ed- | 
(New York, 1949). 
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at p; prices. It is to be noted that there is one limit regarding one index 
at ~) prices and also a limit about another index at p, prices, and that 
these two supposed true indices generally never coincide with each other in 
value. Therefore, a plurality of quantity index is unavoidable even under 
the assumption of constant wants. 

- Dr. A. Bergson has recently made a very suggestive comment on H. 
Staehle’s paper above cited. He endeavours to give a precise economic 
meaning of the “‘conventional method,” insisting that taste differences bet- 
ween two situations never lead to the impossibility of comparisons of real 
incomes and that two comparisons, one from the standpoint of taste in 
situation 0 and the other from the standpoint of taste in situation 1, can, 
or rather must be made, and that each index has its own concrete econo- 
mic meaning under certain reasonings. My ideas were much clarified after 
reading his comment. We shall not lose so much if we abandon the 
assumption of a constant preference scale, since even under this assumption 
we can not escape from plurality of evaluation. It is true that we shall 
not be able to speak about the interrelations between E=I, and E=P in 
judging the rise or fall of the consumption level, but we can say that 
E>L or Q):(p:)>1 means the rise of consumption level from the standpoint 
of the preference scale at situation 1, and that E>P or Q);(p))<1 means 
the fall from the standpoint of the preference scale at situation 0. Even 
in the so-called inconsistent case of L<E and E<P we can not lose the 
economic meaning. In reality, a comparison of the consumption level or 
the real income level cannot be compatible with the assumption of constant 
Wants, except at brief intervals. If we are confined within very restricted 
limits in constancy of wants, we shall never well be able to approach econo- 
mic reality. 

The assumption of a perfect complementarity is of couse bold, but it 
is, I think, useful to reflect that-under this condition the numerical value 
Of Qo;(Po) and Qy;(p,) has accurate meaning in each, as Dr. Bergson points 
out. The so-called functional relationship between price and quantity has 
been emphasized in Japan also, but so long as we cannot measure empiri- 
cally the indifference curves, the gap between the value of the measured 
index and that of the so-called ‘‘true” index will remain unknown. Whether 
We call it the “true” value under the assumption of maximization behaviour 
or whether we call the really measurable value the “‘true” value under a 
perfect complementarity might be a problem of definition. The calculated 
price indices by the conventional method have of course a proper economic 
meaning, giving accurate measures of the variations of absolute price level. 

It will be noted, however, that from such a standpoint, the measure- 
ment of the consumption level will have no full meaning without measure- 


-* Abram Bergson’s Comment on H. Staehle’s paper, op. cit. 
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ments of dissimilarity of structures of consumption. By consumption | 
structure I mean the ratios of quantities of individual items or group items 
to the total quantities consumed, evaluated under a certain definite price | 
system. This is numerically equal to the expenditure proportion or structure — 
in each Original price situation. But when we wish to compare consumption 
structures in different situations, the evaluation of the two collections © 
must be done by the same, single price system. Between situations 0 and — 
1, there are necessarily two different indices of consumption structure, one 
evaluated at py prices, the other at f; prices. This plurality just corresponds 
to that of the quantity index above mentioned. If we calculate the ratios 
for broad groups of items such as food, clothing, housing, fuel and light, 
etc., according to the customary classification, the two indices of dissimi- 
larity of the consumption structure might be expressed as follows: 


| 2dirPin DGinhio 
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where i=1, 2, «++, m stands for the broad groups of goods and services. D(py) 
and D(p;) are nothing but the indices of dissimilarity proposed by H. 
Staehle about food expenditure and developed to broad categories by Dorothy 
S. Brady and Eleanor M. Snyder.’ 

It is to be noted here that there is an inseparable connection between 
these indices of structure and those of level. When the consumption level 
is measured by the quantity index of Qyi(f)), we are necessarily assuming 
the consumption structures expressed by D(p)). When the consumption 
level is measured by Qyi(p1), we are necessarily assuming the consumption 
structure expressed by D(p,). D(p)) and D(p,) are in each independent index 
of the structure. Hence it may be said that the following formula, which 
expresses the dissimilarity of the expenditure structure, has no clear mean-— 


ing in connection with the measurement of the consumption level. - 
7 As Ske Oe Sale 4 
2q1P1 2GoPo (4) i 


It may be reasonable to assume that the numerical values of D(p)) and 
D(p;) have not always exact relations with the numerical values of Qy;(po) 
and Qj:(/:) in comparing situations in different consumption patterns. The 
surprisingly small value of Engel’s coefficient (35-40 per cent) of Japanese 
urban workers’ family budget, in comparion with their low consumption ~ 
level before the war, might be mentioned as a remarkable example of that 
fact. In comparisons between situations in similar patterns alone, there 
may be found exact relations in structure indices and level indices. In our 


* Dorothy S. Brady and Eleanor M. Snyder’s Comment on H. Staehle’s paper, op. cit. 
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comparisons of the pre-war and post-war periods, consumption patterns differ 
considerably because of rationing, lack of goods, etc. In comparing urban 
and farm working classes, there is a dissimilarity of the consumption 
pattern because of the differences of living and working conditions, and 
therefore we must measure indices of structure as well as indices of level in 
order to approach the reality of living conditions. 

I think that the indices of structure have their proper meaning when 
measured at the assumed equivalent level of consumption, which is defined 
by our formulae of level indices. If we can calculate the numerical values 
of expenditure (or income) elasticities of the commodity groups at situation 
0, it may not be difficult to estimate the consumption structure at a con- 
sumption level nearly equal to that situation 1, by utilizing the index of 
Qy(po).. The same may be possible at situation 1. 


TLE 


The price data in urban districts which can link the pre-war with the 
post-war periods are available for Tokyo alone. Pre-war data of the base 
period 1934-36 has recently been compiled by the Bureau of Statistics of 
the Prime Minister’s Office, which can be linked with the expenditure data 
of the family budget surveys carried out during the same period by the 
Cabinet Bureau of Statistics. Post-war data on the Consumer Price Survey 
(C.P.S.), carried out by the Bureau of Statistics, is available, consisting of 
consumer prices (except some kinds of service rates) and so-called “‘ effective 
prices,’ which are weighted averages of official prices and black-market 
prices by quantities purchased. Pre-war data, however, is a complex of 
consumer prices and retail prices. We have, moreover, no full guarantee 
for quality identities between individual goods and services selected in both 
periods. It is probable that pre-war quality was, generally, somewhat better 
than the post-war. 

We calculated directly the linked price indices of broad group items 
in the year 1949 with the pre-war, by the usual formula taking expenditure 
‘Tatios as the weights as follows: 


=. FY) pect 4 (4°) pias ie 5) 
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The numerical value of the indices is shown in Table 1. 

Coverage of food, fuel and light is good, but those of other groups are 
not so good. The values of L and P computed by the formulae (5) are 
expected to suffer some errors. It is probable that the prices of uncovered 
goods and services might rise relatively more than those of the covered, 
because the former may consist rather of luxury items. If so, the bias may 
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Table 1. Consumer Price Indices of Group 
Items in 1949 in Tokyo (1934-36=1) 


— x |p | Brgyar | Postwar | Setia|oveado| sey 

1 Cereals and bread 241.2 209.3 158.0 230.3 99.9 86.1 9 
2 Fish 362.8 238.8 45.9 65.6 53.1 58.3 22 
3 Meat and eggs 31222 287.9 24.6 61.4 97.2 TROeS 7 
4 Vegetables and peas 445.8 | 391.1 26.4 ioe 56.9 60.6 il 
5 Manufactured foods 286.7 257.6 24.7 59.0 93.6 54.7 17 
6 Seasoning 166.2 160.1 35.9 328 88.1 64.1 7 

All food 276.4 | 229.7 | 315.5 503.9 | 86.6 | 73.6 74 
7 Drinks and tobacco 336.4 | 291.1 | 94.5 144. 200 STS 47.7 19 
8 Clothing and footwear | 434.5 | 243.8 | 135.0 | 101.0 | 86.2 | 33.0 38 
9 Fuel and light 137.) Oh9 51.5 42.8 | 98.0 | 93.7 7 
10 Rent 20.0 20.0 167.9 9.0 |} 54.6 
11 Housing, other than \ 89.2 } 1? 

rent 389.7 274.2 315 SY PY i en 20.7 
12 Miscellaneous 171.5 107.6 204.1 161.4 | SauL 35.5 38 "| 

7 i} 
Total et 1,000.0 | 1,000.0 | 79.4 58.2 193 


* Group 1, includes potatoes and beans; 3, dairy products; 7, fruits, candies, cakes and 
beverages. 
} Pre-war coverages are somewhat over-estimated. 


be downwards. The aggregate index obtained as the weighted average of 
these group indices is 236.7 by L, and 168.8 by P formula.® It may be 
questioned why the rent index is as low as 20 times, and its post-war weight 
sO surprisingly small as less than 1 percent. This may be explained as 
follows. Firstly in the pre-war period all the families surveyed were restrict- 
ed to those dwelling in rent houses or rooms; in the post-war period only 
about a half of all the families surveyed were dwelling in rent houses. 
Secondly, black-market prices were barely recorded by C. P.S., while the 
official rate of rents has been controlled at the lowest level. The real rent 


8 Three kinds of consumer price indices linking 1948 with 1934-36 were made by utilizing the 
same data above mentioned: the index of the Bureau of Statistics is 157.8 times, that of the 
Economic Stabilization Board 156.1 times and that of the Research and Planning Section of 
SCAP is 155.8 times. The former two are calculated by Fisher’s formula, the last by the 


formula YE,G/ ie , where E,G designates expenditure of items in 1949, and M stands for 
1 


linked index of each item. 


q 
The current monthly C.P.I. in the post-war period, conducted by the Bureau of Statistics, 
is calculated according to Laspeyre’s formula taking the expenditure ratios at 1948 as the weights, 
this year also being taken as the base. Therefore we can obtain a somewhat rough index at 
any post-war time by multiplying the post-war current index by one of the linked indices shag 
mentioned. However, this is not enough for our analytical purposes. 7 
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ndex, therefore might perhaps be far higher than the value recorded, al- 
hough exact data is not available. This under-estimation of the rent index 
s one of the main reasons why the consumer price index linked with the 
yre-war is substantially low compared with other price indices, such as the 
wholesale and retail price indices.° I think it may be better to calculate 
he aggregate index, excluding the rent index. The calculated value is 
80.5 by L and 181.1 by P in this case, the former being 18 percent and 
he latter 7 percent higher than that above mentioned. 

The average expenditure of the working classes (workers and salaried 
vorkers) in the pre-war period is 88.76 on a three years average; in the 
yost-war it is ¥14,087. The post-war survey covers not only workers but 
ill classes. According to the special quarterly analysis compiled by the 
3ureau of Statistics, the grand averages of expenditures of all classes are 
early equal to the average expenditures of the working classes. during this 
yeriod. We, therefore, assume ¥14,087 as the representative average ex- 
yenditure to be compared with the pre-war period. However, the expenditure 
atios of the working classes may probably be somewhat different from 
hose of other classes, though no exact data is available, which causes a 
light bias in the post-war weights in Table 1, 

The size of the family differs remarkably in both periods, the average 
amily members is 3.90 pre-war, and 4.65 post-war, both being unconverted 
nto adult units. This large deviation is attributed mainly to the difference 
n survey methods, although there is in general a tendency for the size of 
| family to increase in the post-war period, so as to economize in dwelling 
osts. C.P.S. was carried out on stratified random sampling, but the pre- 
var budget survey was conducted with the volunteer families selected under 
we-determined conditions. The characteristics of the averages differ. It 
night be reasonable to suppose that the average of the volunteer families 
s apt to have an upper bias and the average of C.P.S. a down bias, since 
he omitted families in this case may be supposed to be of the higher classes, 
ind those in that case to be of the lower classes. 

On the converting formula of a family size into a common unit, there 
ire, as is well known, many works and discussions. Expenditure varia- 
ions due to family size may be analysed into two factors, one, the factor 
riginating in the difference of each member’s age, sex, and working hours, 
te. It has long been attempted to convert these “‘extraneous” differences 
nto various “‘consuming units” or ‘‘adult male units,” but such units are 
nore or less of an arbitrary nature. The other is the factor of economic 
lature, meaning that large-sized families have an advantage in a kind of 


® The wholesale price index compiled by the Bank of Japan is 242 times, and the retail price 
ndex compiled by the Bank of Japan.242 times, between the same periods, though the com- 
arison’s between these and that of the consumer price never have an exact meaning because 
f the difference in the calculating formula. 
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large-scale economy over a small-sized family, though this degree of economy — 
differs item by item. To measure jointly the effects of both factors we 
must assume functional relations between expenditure and the number of — 
family members. We selected a logarithmic linear equation as follows: 

logy = 6b + alogx (6) hs 
where x stands for the number of family members and y for the expendi- — 
ture per head. The average values obtained are, a=—0.49167, b=2.35284, — 
utilizing the data in the special quarterly analysis carried out by the Bureau 
of Statistics in November 1948, March, June and September 1949. There 
is no data available for this computation during the pre-war period. By 
applying the above equation, the post-war expenditure of the average family 
of the same size as in the pre-war period (3.90 persons) is estimated at 
¥ 12,890. Hence the ratio of money expenditure (E) is 145.2. P>E and 
L>E. The post-war consumption level is definitely lower than the pre-— 
war from the pre-war standpoints of view. The quantity index evaluated” 
at py prices [Qo:(po)] is 85.4, and that evaluated at p, prices [Q:(p;)] 61.3. — 
These values are calculated according to the price indices not excluding the 
rent index, because the post-war expenditure is also correspondingly under-— 
estimated as to rent. But if the accurate value of weight regarding post-~ 
war rent were known, we should find the value of Qo:(po) somewhat lower ~ 
than the above value. 

If we take these numerical results quite mechanically, apart from the 
ordinal utility theory of index-numbers, we can infer that the consumption 
level of the urban working classes in 1949 was about 60 percent compared 
with that in the 1934-36 base period, if evaluated at post-war prices, and 
about 85 percent if evaluated at pre-war prices, and that both values might 
be recognized as having upper biases in consideration of the various condi- 
tions mentioned above, except the under-estimating character of Qy;(p;) 
itself, not depending on data. Each index has its own independent meaning 
from this point of view.?° 

These general consumption quantity indices must of course be equal to 
the weighted averages of those group items, the numerical values of which 
are shown in Table 2. Each expenditure in group items in this table is 
estimated by multiplying each expenditure weight shown in Table 1 with 
the total expenditure amount, already converted into the same family size 
by a general converting multiple. These estimated amounts, therefore, are 
not so exact because the best converting multiple itself is different from 
group to group, and here I intend to show roughly the existence of a wide 
variance in the recovering degree between these groups. Food, fuel and 


(. a 


* 


*© We compared the consumption levels of working classes of those of representative av 
families, which procedure is of course convenient, and may have an exact meaning only on aa 
assumption of a constant distribution of expenditure through both periods. I cannot here 
develop this aggregation problem in a general sense. ; 
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light consumption levels are already near or almost equal to the pre-war 
level; on the other hand clothing and housing are yet at substantially lower 
levels. The forced existence of such an unproportional situation is worthy 
of notice. 


Table 2. Consumption Quantity Indices 
of Group Items in 1949 


(Working Classes, Tokyo, 1934-36=100) 


Estimated expenditure 


Quantity indices 


Pre-war | Post-war Ratio 
Groups (eo) (e1) (B=*1/e9)| = E/L E/P 
x ¥ 
Food 27.99 6,495 232.0 83.9 101.0 
Drinks and tabacco* 8.40 1,859 221.3 65.8 76.0 
Clothing and footwear 11.98 1,302 108.6 25.0 44.5 
Fuel and light 4.57 552 120.8 88.1 13155 
Rent 14.90 116 7.8 38.9 38.9 
Housing other than rent 2.80 486 173:6 44.5 63.3 
Miscellaneous 18.12 2,080 114.8 66.9 106.7 
Total 88.76 12,890 145.2 61.3 85.4 


* includes fruit, cakes, candies and beverages. 


This leads naturally to the problem of the consumption structures above 
inferred. In Table 3 a comparison between the values of SgioPio/SdoP) in 
(A) and those of 291 f::/S¢,p; in (B) gives the ordinary dissimilarity of money 
expenditure ratios.11 The degree is very great, for instance, the relative 
expenditure rise on food is 64.8 post-war from 31.6 pre-war, though a com- 
parison of consumption structures at ») prices at (A) and at p, prices at 
(B) shows a somewhat different aspect. |d(p))| and |d(p,)| denote the ratio- 
difference, the total of which is D(p)) and D(p,) in each already mentioned. 
The assumed consumption level at (A) is calculated by the values of Qo,(p»). 
The effect of the total expenditure variance upon structure is estimated 
by the expenditure elasticity 7,, which are calculated from C.P.S. monthly 
data of November 1949 under the assumption of linearity. Similarly the 
assumed consumption level at (B) is calculated by the value of Q);(p;). The 


SY 
1! "The numrical value of —2°% jis obtained from the relation 2x . <P = beh, 
DORs “ Pod | . ; “Pdi DP “Ph 
—_ is nothing but the weighted index of group items in P formula, and therefore obtained 


yi V1 5 roe : PQ PD DP odo 
in the calculating process of P. Similarly the relation ~—*-=—-“- . 


= 


=— = is utilized to 
2PM 2Po% =Pi% 


PA 
get —“_.. 
21% 
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effect of the total expenditure variance upon structure is estimated by Nos 4 
which is calculated from the family budget studies in the base period under | 
the asumption of linearity also. The dissimilarities shown at (A) and (B) 
are not negligible. The previously obtained quantity indices naturally imply 
these structure dissimilarities, Qo:(f)) being connected with (A), and Oo(br) 
with (B). 


Table 3. Comparison of pre-war Consumption : 
Structures of the Working Classes 


2 guiieliinatipiedibead 5 Saree 


(A) Structure valued at pre-war prices, the consumption 
level being taken as equal to pre-war .. 


dpiearcy merle 


DiPin DGirPio 
Groups sae Sag | d(Po) | M1 
All food 31.6 34.6 3.0 -798 f 
Cereals and bread* 15.8 17.0 1.2 An 
Food other than cereals and bread* 15.8 17.6 1.8 .874 
Drinks and tabacco* 10.4 8.7 sled) 1.251 
Clothing and footwear $825 vie 6.0 1.511 
Fuel and light Svul 123 De .671 
Housing ‘- 19.9 10.2 9.7 1.179 
Miscellaneous 19.5 26.7 ares 1.353. 
Total 100.0 100.0 34.8 
(B) Structure valued at post-war prices, the consumption 
level being taken as equal to post-war 
Sdindis Zdihir | 
G —* = | d 
roups Sh ee |d(p.) | To 
All food 55.2 64.8 9.6 ~ ,490 
Cereals and bread* 18.4 23.0 4.6 -000 
Food other than cereals and bread* j 
Drinks and tabacco* } 36.8 41.8 5.0 -776 
Clothing and footwear 22.4 10.1 12.3 1.692 
Fuel and light ERE 4.3 Lok -686 
Housing 6.6 4.7 1.9 .803 
Miscellaneous : 12.6 16.1 25 1.782 
— Total - 100.0 -100.0 | 28.4 


SEES REE 2 De ens airs RAGAN hae 
* Cf. remarks in Table 1. . ‘ i 
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IV 


In turning to farm life, price data in rural districts has never been so 
fully compiled as in the case of urban districts up to now. Of late, the 
Department.of Agriculture and Forestry has compiled pre-war and post-war 
price data of goods and services purchased for consumption by farm house- 

holds, from the original materials in the “‘ Farmers’ Househoulds Economy 
Survey.” This survey also includes farmers family budget data for both 
periods. The pre-war survey, however, covers only some 300 out of 5,500,000 
househols a year all over the country, and the sampling method is not 
exactly defined. We are obliged to utilize this unsatisfactory data, because 
there is no better available. The post-war survey has been substantially 
improved, and covers some 4,000 households, the procedure of stratified 
tandom sampling being introduced. We were fortunately given an oppor- 
tunity to make use of this unpublished data on prices and expenditure from 
the surveys. 

Table 4 shows the calculated price indices of group items of goods 
consumed by farm households. The procedure is similar to that of urban 
districts. The weights of pre-war individual items are, however, not avail- 
able in this case. For the food items the weights are substituted by those 
‘calculated from the 1936 data in the same survey by the writer for other 

“purposes; for the non-food items they are substituted by those of 1949, 
the year to be compared.'? This method certainly lessons the accuracy 
of the obtained values, to which the somewhat small differences seen 
between the values of 1, and P are partly attributable. (P>Z in drinks and 
“tobacco may be explained as a result of this procedure.) The post-war 
coverages shown in Table 4 are estimated relatives assuming those of cereals 
and bread to be 90 percent, as-no accurate data is available. Pre-war 
“coverages are quite unknown, but it may be noted that coverage of housing, 
: medical and allied expenses and especially miscellaneous expenses is so small 
‘that we can only guess roughly the indices of these groups. 

7 The aggregate index calculated is 247.0 by LL and 223.5 by P 
‘formula. The relatively small difference between the two values will, of 
‘course, be understood as being due to the relatively stable situation in rural 
‘life, except the cause above mentioned. The advancing rate of prices in 
‘rural areas may be recognized as not differing so much from that in urban 
, areas, if we take the urban index excluding rent. On the one hand, post- 
-war official prices of consumer goods have kept almost at the same level 
all over the country without any differentials due to districts. On the other 


_ 4% The parity price index prepared by the Price Bureau to determine the official prices of 
basic agricultural products was also calculated on a similar assumption, that pre-war expenditure 

weights of almost all individual items purchased by farm households could be substituted by 

_ those in the year to be compared. We can not, therefore, utilize this parity price data here. 
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Table 4. Price Indices of Group Consumption Commodities 
by Farm Households in 1949 (1934-36=1) 


Price Indices | Expenditure weight | Post- 
Grows — a 
Ih iP Pre-war | Post-war ave 
=a % 
1 Cereals and bread* 168.7 | 166.4 358.1 288.0 90.0 
2 Fish 314.5 | 287.4 22.5 GPS) 46.2' 
3 Meat and eggs* 452.1 418.4 Go 15.2 90.8 
4 Vegetables and peas 327.4 | 295.9 45.0 67.4 50.6 
5 Manufactured foods 271.4 | 268.1 is 8.6 50.0 4 
6 Seasoning 239.4 | 222.0 34.5 46.5 92.1 8 
All food 202.3 | 199.2 478.2 477.2 79.3 47 
7 Drinks and tobacco* 315.4 316.5 43.9 75.1 Joe 6 
8 Clothing 400.0 378.8 72.9 \ 107.8 \ 55.2 16 
9 Footwear, etc. 340.8 218.3 28.4 12 
10 Fuel and light 200.5 181.5 52.6 68.9 Ths 6 
11 Housing 390.4 | 359.7 68.1 69.3 17.0 ll 
12 Medical and allied expenses 269.9 242.7 54.2 41.9 1S b: 
13. Miscellaneous 147.3 | 109.4 201.0 159.8 7.4 7 
Total 1,000.0 1,000.0 55.8 | 109 


* See remarks in Table 1. 
hand, black-market prices of main purchases, such as food and fuel, have 
been much lower in rural than in urban districts. These two factors might 
almost cancel one another out in the index of effective prices. A few words 
should be added here regarding the evaluation of home consumption goods 
produced on farms. We priced them on producer prices (official producer 
prices in case of rationed goods) similar to the method adopted in evaluat- 
ing farm income and expenditure in the survey. It is theoretically not 
easy to decide whether to price them according to producer prices or consum 
prices, and I hesitate to go into the question here. If we take the com 
sumer prices, the index will turn out a little higher. i 

The average consumption expenditure in a farmer’s family budget is 
¥ 56.63 on the average for 1934-36, with family members numbering 6.50, 
the post-war corresponding figures being ¥12,691 and 6.63 persons. It is 
generally recognized that the sampling has a somewhat upper bias, observe¢ 
from the acreage cultivated by a family, the average area cultivated by 2 
family being 1.28 chd (1 chO=2.5 acre) in the pre-war survey, while that 
of the grand average of all families all over the country is 1.08 cho. The 
corresponding post-war figures are 0.99 chd and 0.79 chd, the latter being 
taken from the Farm Land Census conducted on March 1, 1949. According 
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to our analysis of the original data of this farm-household survey in March 
1949, it was found that the following two relations are fitted to the data: 
y = 8828 + 382 x \ (7) 
log g = 0.58986 + 0.23835 log x 
where x, y and 2g stand respectively for cultivated acreage, expenditure for 
consumption, and number of family members. By utilizing those two 
empirical relations, a household cultivating an average area 0.79 cho is estimat- 
ed to have 6.37 family members and to be spending ¥ 11,861 for consumption. 
No similar data is available in the pre-war analysis, consequently we applied 
the above relations to the pre-war data. A representative family cultivat- 
ing an average acreage of 1.08 cho is estimated to have 6.25 family members 
and to be spending ¥53.32 for consumption. 

Again from the original data above mentioned we effected a direct 
relation between y and z to be log y=3.39003+0.85609 logz. This was 
applied to the above obtained two representative households, and E, the 
ratio of expenditure in families of equal size is estimated to be 222.2.¥ 
The consumption quantity indices Q),(p)) and Q:(p,) are computed to have 
numerical values of 98.5 and 89.1. From the mechanical standpoint, in spite 
of unsatisfactory data, we can say that the consumption level of a post-war 
farmer’s family is estimated to be about 90 percent of its pre-war level if 
evaluated at post-war prices, and to be nearly equal to the pre-war level 
if evaluated at pre-war prices. From the viewpoint of preference theory, 
the evaluation from the pre-war standard must be taken as valid. We are 
unable to make a consumption structure analysis in this case because of 
lack of data. 


Vv 


From the above analysis it has been clarified that the real expenditure 
of a post-war farm household is at a level a little lower than, or nearly 
equal to, that of the pre-war, while urban working classes. are obliged to 
be content with a substantially lower consumption than the pre-war level. 
‘This does not, however, necessarily mean that post-war rural people enjoy 
a higher level of living than urban people, because in Japan it has generally 
been supposed that the farmer’s level of living was considerably lower than 
that of urban people at the time we selected as the base. If a cross-section 
comparison of real expenditure between urban and rural working classes is 
successfully carried out, we can clarify this problem statistically, and there- 


48 We get E=224.1 which is quite near the value above obtained directly from the non- 
converted average expenditures. So in this case our converting procedure is not so effective as 
to results, but these converting relations are necessary in principle, and, moreover, have to be 
utilized for the comparisons with urban expenditures later. 
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fore we endeavored to make cross-section studies by utilizing the same data © 
above used. The degree of dissimilarity in the consumption pattern between 
urban and rural life is great, but from our theoretical standpoint the com- 
parisons have their own concrete meanings-eyen in this case. The price 


system on which quantities are to be evaluated is plural in this case also, 
one for urban life, the other for farm life. 


The computed price indices of group items in urban (Tokyo) and farm — 


districts in 1949 are shown in Table 5, the same calculating procedure 
being adopted as before, though the commodity coverage (and therefore 
expenditure coverage) in this case has to be considerably lower than in the 


intertemporal case above treated, since it is more difficult to identify com-— 
modities. The aggregate index of prices paid by farm households calculated — 


from these group indices is 75.4 (urban price 100), weighted according to” 
urban values, that of urban consumer prices being 170.6 (farm price 100), — 
weighted by farm values. The reciprocal is 58.6 (urban price 100). 


Table 5, Comparison of Price Indices of Group Items in Urban 
and Rural Districts in 1949 (base, 100) 


Groans Sc neiie yrhee index, weighted | Commodity 

np co y rural values coverage 
1 Cereals and bread a Ppar 201.2 ar se 8 
2 Fish 103.7 1120s (89.2) 8 
3 Meat and eggs 86.6 121.0 (82.6) 3 
4 Vegetables 42.2 230-1 (42.5) ° 7 
5 Manufactured foods 79.8 122.9 (81.4) 6 
6 Seasoning 90.8 106.9 (93.5) 6 
All food 68.0 183.2 (54.6) 40 
7 Drinks and tobacco 83.2 133.1 (75.1) 5 
8 Clothing 65.6 168.3 (59.5) 9 
9 Footwear, etc. 81.2 127.9 (78.2) 6 
10 Fuel and lightt 68.6 285.0 (35.1) 6 
11 Housing 84.0 127.1 (78.7) 4 
12 Medical and allied expenses 63.0 208.6 (47.9) 3 
13 Miscellaneous 100.1 103.1 (97.0) 5 
Total me 


* Cf. Remark 1 in Table 1. 


} Gas consumed in urban districts is converted to charcoal in rural districts by equivalent 
calorie content. 


classes is estimated to be ¥14,087 for 4.65 family members, and that of 


‘ 
? 
i 


} 


» 
4 


: 
| 


As already mentioned, the representative expenditure of urban working : 
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farmers ¥ 11,861 for 6.37 family members. If we convert the latter into 
a 4.65 persons’ expenditure by utilizing the relation above obtained, it is 
estimated to be ¥9,150. The ratio of farm expenditure to urban (E)) is 
65.0 percent (the reciprocal is 153.8). If we convert the former into 6.37 
persons’ expenditure by utilizing the relation above obtained in urban family 
budget data the expenditure is estimated to be ¥16,538. The index of 
urban expenditure to rural (E,) is 139.5 (the reciprocal is 71.7) in this case. 
Here, too, we have to face two E values, namely E, and E, whose numeri- 
cal values differ not slightly. In the former two cases we did not consider 
this plurality, not because of a theoretical reason but because of lack of 
data. These two E& values must be combined with the two values of price 
indices in order to obtain a quantity index. Computed results are as fol- 
lows: (i) Take the urban level as 100, the rural level is 95.1, and taking 
the rural level as 100, the urban is 90.2, (ii) taking the urban level as 100, 
the rural level is 86.2, and taking the rural level as 100, the urban level 
is 81.8. From these figures it might be permitted to assume that the urban 
consumption level of the working classes is somewhat lower than that of 
farm classes when viewed from a rural standpoint, and that, on the contrary, 
the latter may be somewhat lower than the former when viewed from the 
urban standpoint, a supposition not inconsistent but real from our theoretical 
point of view. And this supposition is also valid even from the standpoint 
of preference theory apart from the magnitude of inequalities. 

Table 6 shows the consumption quantity indices of group commodities 
between the two classes, selecting (1) case from the above-mentioned two 
cases. It will be observed that the dissimilarity between rural consumption 
and urban is pronounced by the two contrary facts: (i) very higher levels 
of carbohydrate foods, vegetables and fuel and (ii) very lower levels of fish, 
meat and eggs, manufactured foods, etc. If judged from the viewpoint 
of normal urban expenditure patterns alone it might be said that these facts 
suggest that rural life is positively lower than urban, though we do not 
favour this supposition.‘ The index of dissimilarity of the consumption 
structure is not exactly clear because of lack of data on the rural side, but 
if we are allowed to assume roughly that the consumption level difference 
between the two classes is almost negligible, we obtain the value of D as 
46.0, evaluated at urban prices, and 46.4, evaluated at rural prices, respect- 
ively, as regards group commodities. These values are rather large. 

From the results obtained by the three ways of comparison, one may 
be led to suppose that at the pre-war period the consumption level of farm 
households would be substantially lower than that of urban workers. The 


™ Nathan Koffsky, ‘‘Farm and Urban Purchasing Power,’’ Studies in Income and Wealth, 
Volume Eleven, National Bureau of Economic Research, ed. (New York, 1949) deals with the 
same problem in U.S.A. This paper, together with the comments by Margaret G. Reid, D. 
Gale Johnson and E.W. Grove was helpful to us. 


‘ 
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Table 6. Comparison of Consumption Quantity Indices of Group 
Items in Urban and Rural working Classes 
in 1949 (urban level, 100) 


Ratios of money Quantity indicesf 
Groups* expenditure (£) % 
% Or) O(u) 

1 Cereals and bread 81.2 154.1 163.4 
2 Fish 51.0 48.8 57.2 
3 Meat and eggs 16.1 18.6 19.5 
4 Vegetables and peas 79.2 187.6 186.4 
5 Manufactured foods 9.5 UNO ye Lal 
6 Seasoning 93.4 102.9 100.0 

All food 61.5 90.4 112.6 
7 Drinks and tobacco 33.8 40.6 45.0 
8 Clothing and footwear 69.2 95.1 116.5 
9 Fuel and light 104.5 152.3 297.7 
10 Housing 96.4 114.8 T2EN5: 
11 Miscellaneous 81.3 88.0 113.9 


* Cf. Remark 1, in Table 1. 
+ Q(r) and Q(u), indices evaluated at rural and urban prices respectively. 


computed results also prove this supposition, the consumption quantity index 
of farmers being 47.9 and 40.6 percent of the urban workers’ level evaluated 
at rural prices, and the index of urban workers being 135.3 and 159.5 (the 
reciprocal 73.9 and 62.7) percent of the farmers’ level, evaluated at urban 
prices. These two values in each case are obtained from the two family- 
size converting relations above obtained. £& is 40.3 and 47.5 respectively, 
taking urban expenditure at 100. The rural aggregate price index (urban 
100) calculated is 99.2 weighted by urban values, and 64.3 weighted by rural 
values, from the group indices shown in Table 7. It is to be noted in this 
case that the data utilized and the coverage are mostly unsatisfactory, 
especially so in case of the ‘‘ miscellaneous” group, the price index of which, 
by urban weights, may probably be over-estimated. The above mentioned 
indices of quantity evaluated at rural prices, therefore, are possibly under- 
estimated. But even if adequate allowances are made on this point, it will 
be clear that the farmers’ consumption level might be considerably lower 
than the urban, and I would say that it might be at least 30 percent lower 
from the mechanical point of view. 

The period 1934-36 was officially taken as the base year for making 
the agricultural parity price index by the Goverment. The parity level 
of living in the base period is hardly defensible from our calculated results, 
but it should be noted that under the official prices of main agricultural 
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Table 7. Price Indices of Group Items in Urban 
and Farm Districts in 1934-36 


A RE RS SS SE 


Indices weight- t : : 
G ed by urban | Indices weighted by rural |Commodity 
noup expenditure expenditure values Coverage 
values 
(reciprocal) aa 
1 Cereals and bread 81.4 124.7 (80.2) 
2 Fish 91.6 102.3 (97.8) 7 
3 Meat and eggs 65.1 147.3 (67.9) 
4 Vegetables and peas* 52.2, 190.0 (52.6) 14 
5 Seasoning 73.6 150.0 (66.7) 6 
All food 75.8 132.1 (75.7) 36 
6 Fuel and light 64.0 262.9 (38.0) 6 
7 Miscellaneous 113.7 167.6 (59.7) 20T 
Total 62 


* Potatoes are included in 4. 


+ Commodity coverages are 4 (drinks and tobacco), 8 (clothing and footwear), 2 (housing, 
excluding rent), 6 (other than those above mentioned). 


products directly determined by the parity index, the farmers’ level of con- 

‘sumption is roughly at parity with the urban level in 1949. As long as 
this post-war condition is due mainly to the substantial fall of the living 
level in urban districts, the farmers’ situation hereafter will turn disadvant- 
ageous because of the tendency to increase real wages on the urban side. 


THE BUSINESS AUDIT SYSTEM IN JAPAN 


By FEucut FuRuKAWA 


Professor of Business Administration 


I 


The audit system in Japanese business enterprises can be said to be rather 
a new innovation since the termination of the War in both accounting audit 
and business efficiency audit. The Accounting audit has already been put 
into force in some large business enterprises as an internal audit, but is not 
necessarily in general practice. The Certified Public Accountants (C.P.A.) 
Law was enacted after the War for the first time in 1948, under which, as 
a compulsory audit from outside by public accountants is enforced, the in- 
ternal audit system will hereafter be speedily adopted by business enterprises. 
Such an enterprise business audit, however, is much more significant because 
of its effectiveness as a business audit to improve the efficiency of manage- 
ment, aside from the standpoint of accounting. In this sense it may be 
termed an “‘efficiency audit” rather than an accounting audit, and has not 
necessarily a direct relation with an external audit by public accountants. 
Such a business audit is of a voluntary nature conducted by the executives 
(or Administrators), and in this sense has been recognized as a necessity and 
adopted gradually by post-war executives in Japan. 

It may not be true to say, however, that a business audit with a view 
to gauging the degree of efficiency of management in enterprises in Japan 
came to be put into force for the first time after the War, because it was 
conscientiously carried out during the last war, government authorities 
demanding it and giving positive help, as a system of internal audit in muni- 
tions factories. A practical method was officially made public in Informa- 
tion on the Internal Audit System for Factories (1942), containing the main 
points for conducting a management audit, which system gained recognition 
by entrepreneurs and the understanding by the general public of the necessity 
of a business audit. The various studies conducted since the War on the 
business audit also attach importance to the methods shown in the referred 
to ‘‘ Information.” 

The audit system in question was intended to be a business self audit, 
not only to prevent possible misappropriations and errors but broadly to 
help improve management through self-appraisals of essential organs and 
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management activities. To attain such objectives, three types of audit were 
stipulated :—{1) organization audit, (2) efficiency audit, and (3) accounting 
audit. The organization audit refers to the management methods for en- 
hancing the objects of the business; the efficiency audit to the state or degree 
of efficiency of management through an analysis of data. The accounting 
audit is to ascertain the accuracy of accounting records and is generally 
termed an accounting audit. It stipulated that the three methods of audit 
should be carried out in close and organic relationship with one another, 
and it can be asserted that this system well merited the title of ‘‘ Business 
Audit.” 

It must be admitted, however, that the extent to which the business audit 
as such was utilized in practice through necessity from a voluntary stand- 
point by business executives in Japan, has not in reality been encouraging. 
This system was introduced into a number of munition factories by direction 
of the government during the War. But the introduction on an internal audit 
system in this sense had merely an educative significance for the majority 
of executives, and it can be said that it was actually through the special 
circumstances confronting executives in Japan after the war that the 
necessity of adopting the system came to be keenly felt. 

Its adoption by enterprises was quite voluntary, actuated by the necessity 
to rationalize their business, and the audit system came to be recognized 
as an effective method. 


II 


From data of investigations conducted under practical conditions in 
Various enterprises, it was ascertained that there existed a variety of motives 
special to different enterprises and naturally different methods were applied. 

In the first place, enterprises which had to cope with advancing cur- 
rency inflation after the War, required a scientific method for establishing 
a definite standard for their-industrial activities. Under such circumstances 
the business audit began to be studied seriously by various enterprises as 
one of the means for rationalizing management, which was quite the 
general reason throughout enterprises. 

Secondly, it was adopted ‘for a much more practical purpose, because 
the effect of inflation upon enterprises resulted in considerably high costs, 
Specially the ratio of labor expenses as a component of the cost. Con- 
Sequently, it was considered necessary to enforce a rigid audit in manage- 
ment in order to ascertain the object of business activities in a certain 
definite ratio against labor expenses. In enterprises which enforced. this 
system on such grounds, stress was naturally placed on auditing labor 
efficiency, by adopting a very simple method known as the “ Point System” 
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as explained later. 

Thirdly, the business audit is intended more comprehensively to cover 
labor efficiency and to include in its scope the gauging of efficiency of 
materials and expenses involved. In this case, the majority of enterprises 
adopted the ‘‘ Standard Cost System” as pivotal though it was not adopted 
generally, in most cases being applied only to chief manufactures. 

If the business audit was applied to highly important affairs confront- 
ing various enterprises, it was naturally understood that other matters or 
manufactures were also involved. For this reason, it can be seen that 
various enterprises have become serious in their efforts to perfect the 
establishment of a business audit. To meet such audit demands, the “‘ Japan 
Efficiency Association,” a civilian research society, set up’in Nov., 1948 a 
“Business Efficiency Audit Committee” as a special committee to under- 
take studies by specialists in audit systems. The Committee has for 
a period of 2 years, conducted a minute study and investigation of the 
methods of business audit as enforced in various enterprises, and the results 
were made public in ‘‘ Business Efficiency Audit,” (published by the Diamond 
Magazine in Dec., 1950). The adoption of a business audit after the War, 
being essential for accomplishing a rationalization of business enterprises, 
the problem has also been taken up by a Financial Management Committee 
set up as a special branch of the General Committee of the Deliberation 
Committee for Rationalization of Industry established in the Ministry of 
International Trade and Industry in Oct., 1949. The aim of the Financial 
Management Committee is scientific research for developing a suitable and 
proper business audit system, which will be enforced in the future in enter- 
prises in Japan, and serve also to enlighten entrepreneurs of the importance 
and value of such an audit. For this purpose, the help of learned and 
experienced men was enlisted and a Committee formed, which is now under- 
taking studies on the business audit system, including American methods. 
It is hoped that the results of these studies, which are still proceeding, will 
be adopted and put into practice widely by enterprises as the core of their 
“Internal Control System.” A business audit system appropriate to actual 
conditions of enterprise in Japan, is thus being studied on the basis of 
actual experience, as well as scientifically and systematically, and it is hoped 
that whatever system is evolved will gradually be adopted and adapted to 
meet the actual needs of enterprises. It is also hoped that it will contri- 
bute to the progress of rationalization of management in the future. In 
the meantime, from investigations we have conducted through the channels 
of the Financial Management Committee of the Ministry of International 
Trade and Industry and the Committee of Business Efficiency Audit of the 
Japan Efficiency Association above referred to, regarding the system actually 
in operation up to the present time in representative enterprises, it appears 
that, contrary to expectations, not much progress has been made. 
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III 


A business audit should be conducted by an enterprise throughout its 
entire field of activities. If classified according to its effective scope, it 
will be seperated into an audit of productive efficiency, an audit of business 
efficiency in activities in the market covering sales and purchases, and an 
udit of efficiency in financial activities. The greatest problem confronting 
enterprises in Japan after the War, was how to improve efficiency in pro- 
duction. For this purpose almost all enterprises first undertook a business 
audit, and specially an audit of production efficiency. 

Our investigations reveal that the simplest form of what is called the 
“Point System” was widely adopted in the field of production; though 
not necessarily uniform in various enterprises, the method, being easy and 
simple, is considered an effective one to introducing a business audit, the 
general characteristics of which lie in the way in which an audit of 
efficiency is conducted, using as standards the points into which efficiency of 
Management activities are converted for measurement on a common basis. 
This method can be made effectively used, specially for measuring productive 
efficiency. 

Different enterprises produce miscellaneous and various kinds of manu- 

factures, hence the raw materials for them naturally cover a great variety. 
Furthermore, in enterprises in Japan, the jobs done by workers are not at 
all uniform because of lack of modernization. Therefore in order to audit 
consolidatedly the degree of efficiency in production, in which the various 
elements aforesaid are all combined, it becomes necessary to have a certain 
standard common to various elements for measuring the efficiency. Such 
a common standard is what is generally called “points,” in the majority 
of cases being figured on the basis of the time occupied. 
It is not always necessary, of course, to use time as a basis to calculate 
the points. In some cases the number of pieces produced can be used as a 
basis to measure the efficiency and the quantity, or the net worth of raw 
materials consumed may be utilized. Further, the price of manufactures 
also can be taken as a basis for the points. After all, whatever can pos- 
sibly serve adequately as common standards for measuring efficiency may 
be selected for the purpose of figuring out the points. Consequently it 
should be noted that the ‘‘ points” as termed in this system should be used 
in a very broad sense. 

Where the points method is applied for measuring the efficiency in a 
business audit, it is very important whether or not the method is scientific 
and that what constitutes the basis for it is sufficiently scientific, and that 
the points are so figured out that they serve the purpose for measuring the 
efficiency; in other words, how the ‘‘ Standard Points” are figured out. If 
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such standard points are employed, a basis for comparison with actual — 
points will be afforded and the degree of efficiency in actual management — 
activities can be judged, and only thus, can the proper objectives of busi- 
ness audit be attained. Under such conditions, attention must be drawn ~ 
to the fact that, in judging the scientific nature of the points method, it — 
is of great importance whether or not a close ‘‘ time study” has been | 
effected where the working time of the workers or ‘‘man-days” necessary | 
per piece of manufacture are selected for points, and also that the unit — 
calculation has been strictly followed through in case the quantity of raw — 
materials consumed is taken as a basis for the point calculation. 


IV 


Actual investigations reveal that the business audit by the point me-_ 
thod has been undertaken in the following forms. 

Taking a representative manufacture, an analysis is made of its processes” 
and the actual time calculated through a ‘‘ time study” spent on each | 
process is decided as a ‘‘ Production Point.” In one the study and inves- 
tigation of working time directly spent in each process for the produc- 
tion of the representative manufacture A gave a total of 10.1 minutes, 
which was taken as 1 point in the production points. Further, the work-_ 
ing time directly spent on each process figured out in a similar way for 
other manufactures B, C, and D produced by them is converted at | point” | 
of the representative manufacture, giving 4 points, 1.5 points, and 2.3 points — 
for B, C, and D respectively, by which it becomes possible to calculate, as 
standard points, the total of production points during 1 day, 10 days, or 
1 month for all of the manufactures of the company. The establishmealll . 
of the actual production points for the period named for each manufacture 
affords the basis for a scientific judgment on the merits or demerits of that 
enterprise, for it will be possible to measure the productive efficiency by ~ 
comparing those production points against the provisional points as preg 
viously fixed. 

In the point method, the points are calculated solely on the basis off 
time needed to produce manufactures. Naturally this method is efficient 
for an audit on labor efficiency, and can be said to be effective even if a 
saving of labor expenses is aimed at. The adoption of such point methods, 
aiming at the rationalization of labor expenses, is by no means incigulieeall 
because under postwar conditions in Japan every business suffered greatl 
from the effects of monetary inflation in the form of soaring labor expenses. 
However, it has been proved that this method is not adequate when 
applied as a business audit on the consumption efficiency of raw materials 
(other than working time), because workers were indifferent to the net 
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worth of raw materials and, to make matters worse in some cases, they 
wastefully consumed raw materials intentionally in-order to advance their 
working efficiency. 

Therefore, a second point system came to be considered, in which not 
only the production points but also the material points eotidicd on materials 
consumed are considered. The number of points for this purpose are fixed 
for the quantity of raw materials consumed by calculating the ratio of 
standard net worth of materials against each manufacture. 

It is problematic how to fix the ratio of net worth of materials to be 


‘adopted as a basis. Although to meet this requirement there is a statistical 


method based on past experience and a method of production technique by 
means of the “original unit calculation,” it must be admitted that it is 
difficult to fix the ratio uniformly, as the net worth of materials varies in 


each kind of material. Therefore, the net worth must be fixed as 60% 


for material a, 80% material 6, and 75% material c for the manufacture 
A, and 70% for material a, 85% material b, and 90% material c for the 
manufacture B. If the points for the respective raw materials are appro- 
priate they can be calculated for all kinds of varied manufactures or for 
each process, and can be compared with actual ratios for passing the 
examination for each manufacture or process. The results therefrom will 
make it possible to measure the ratios of consumption of various raw 
materials and judge scientifically the propriety or quality of the consump- 
tion of materials. This method was adopted in some businesses for the audit 
of efficiency of materials consumed and may be called a second formula in 
the point system. 

Besides the above, a third point system is in practical use, in business 
audit not only for auditing labor efficiency and material efficiency but also 
for a consolidated measurement of efficiency in manufactures. It aims at 
calculating the “‘ price. points” in the cost of manufactures, in addition to 
the production points for auditing labor efficiency and material points for 


the efficiency of materials consumed. 


This method of business audit by means of price points, considered as 
a point system, is divided into at least two formulas. In one the price 
points based on controlled prices is adopted. As price control was continued 
in post-war Japan, the controlled price system (official prices) was enforced 
_ from a national point of view for important manufactures. The prices were 


. fixed on the basis of the cost of manufactures produced by various makers 


of similar goods, and proved to be favorable in some cases and unfavorable 


in others, when viewed from each individual business. Consequently, if 
actual cost calculations of similar enterprises are compared with the con- 
_ trolled prices (official prices) the profitable manufactures and unprofitable 


, es 


manufactures are discernible. — 
Hence, business enterprises sought to undertake the production of pro- 
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fitable manufactures as far as possible by calculating the price points with | 
the controlled prices, taking into consideration production and material ; 
points, and for this purpose, endeavoured to combine into the point system, ~ 
price points, which represent the price of every manufacture, as converted ~ 
into points on the basis of the representative manufactures. ; 

The second formula in the point system envisages the measurement of | 


points for a business as a whole, in the form of price points. Many dif |) 
ficulties exist in calculating the consolidated points for some kinds of | 


manufactures when fixing production points for labor efficiency, material 
points for efficiency of materials consumed or such price points as can com- 
pare with each other and the prices of manufactures in relation to the | 
controlled prices. For instance, in the production price where the points | 
for each manufacture differ considerably, it is difficult to convert various — 


points for each manufacture and, therefore, the price points are calculated — 


on all manufactures. If the price of the principal manufacture in a certain |} 


enterprise is ¥%1,500.00, then the price is taken as a 1 point standard at — 


which the prices of all its manufactures are converted into price points. 
With such points, this method aims to find a basis for measuring its 
management merit. \¢ 

To expand the point system to the extent of including price points ~ 
indicates that the method of measuring management efficiency has come 


to be considered as not limited to the efficiency of working time or materials © 1 


consumed, but to be extended to the measurement of accounting efficiency | 
or financial efficiency, showing that progress is being made toward the ~ 
consolidated measurement of management efficiency in businesses. At the — 
same time, it discloses that the point system is not at all perfect when 
applied as a business audit. 

The difficulties in auditing consolidated management efficiency by means — 
of the point system, brought home to businessmen in Japan the necessity 
of developing an audit of management efficiency by means of “standard 
cost accounting” and ‘‘ budgetary control.” It may further be said that 
the business audit system came to be studied because of the newly established 
internal control system which is in co-relation with the set-up of the 
external compulsory audit system, necessitated by the subsequent increase 


in public enterprises. I should like to add some private views on possible 
future developments. 


Vv 


The point system when extended to include price points, if applied as a 
business audit, is useful for measuring the consolidated efficiency of manage- 
ment, though it -has at least the following two defects. One is how to 
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decide the combination of price points with other production and material 
points. To do so, the mutual ratios between these three kinds of points 
must be measured correctly, though it is not at all easy to do so. Unless this 
combination is sufficiently rational it will result in the measurement thereby 
obtained of management efficiency being unscientific. In order to measure 
the consolidated efficiency of management activities through the combina- 
tion of these three kinds of points, which are calculated respectively from 
different angles, other additional considerations are required. 

What we have investigated indicates that various business enterprises 


-attempted to develop a consolidated method by using degrees of importance, 


for instance, 2 for production point, 1 for material point. In some cases, 
the composing ratios of labor expenses and material charges, constituting 
the costs on the basis of cost calculation, were used for combining produc- 
tion points and material points, but this method has the defect that such 


a basis can not be worked out in a combination of pric2 points. 


The second defect in price points lay in the fact that the mutual ratios 
between manufactures changed as the prices of manufactures fluctuated 
considerably with the advance of inflation. Consequently, it becomes neces- 
sary, in this case, to select a standard price for each.manufacture which 
would not fluctuate over a certain period. To this end, it becomes absolutely 
necessary to take into the consideration of the basis for the price points 
the relation of prices with standard cost accounting. 

A point system, attempting to measure as above the consolidated 
efficiency for various manufactures and to judge its propriety, may be said 
to be by no means adequate as a method of business audit, because it will 
be effective in measuring individual materialistic efficiency, such as labor 
efficiency or material efficiency, but will encounter difficulties in measuring 
the consolidated efficiency for each individual manufacture, especially its 
economic efficiency. 

Under such circumstances, progressive business enterprises are attempt- 
ing to adopt standard cost accounting or the budgetary control system for 
the purpose of measuring a consolidated efficiency for each kind of manu- 
facture. However, according to our investigations, each business is trying 
to evolve a method appropriate to itself, and endeavoring to perfect that 
method rather than utilize standard cost accounting, thus the methods 
explained hereunder having been adopted. 

In one instance, standard cost accounting was adopted only for repre- 
sentative manufactures which form the main business of the enterprise, and 
not for all manufactures. In other cases, though this system was adopted 
for all manufactures, it was used only for the calculation of standard 
expenses, labor and material charges being calculated at their actual costs. 
In the third instance, some businesses were found to be trying to effect a 
business audit on a basis figured out through the application of this method 
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of standard cost accounting to labor charges, material charges, and expenses 
for all manufactures. Generally speaking, however, the standard cost ac- 
counting system, though effective as a method of auditing management 


efficiency, seems in reality to be a problem for the future in business circles | 


in Japan, and it may be said that almost every:enterprise is studying the 
system with a view to its adoption. 

The budgetary control system, together with the amare cost account- — 
ing system, or rather a method embracing both systems, is effective for a 
business audit over the entire field of management activities, a fact which 
has gradually been realized by businessmen in Japan, because it has been 
made possible to measure efficiencies over the entire business field of man- 
agement by compiling, by this method, a budget for the-activities in all 
departments of the enterprise, toward which management activities are 
exerted and to compare afterwards the merits of execution with the budget. 
Consequently, this method is eminently satisfactory for businesses to judge 
the consolidated effciency of the activities of all the departments, and the 
scope of audit will thereby be extended further than that covered by the 
standard cost accounting system. a 

In reality the. majority of business concerns in Japan usually use the 
standard cost accounting system for production departments, and budgetary — 
control only in the accounting department. Consequently the adoption of 
these methods can be said to be partially for business management activities, 
similar to the point method, though enterprises are endeavoring to establish 
their own audit method or to perfect one gradually as the necessity for — 
business audit increases, to meet the situation arising after the War by the 
demand for rationalization and the compulsory audit from outside enforced 
under the Certified Public Accountants System. Progress is being specially 
directed toward the establishment of an Internal Control System, with 
budgetary control as the pivot, the utilization of which will be effected in 
the accounting department and extended to all departments of management 
activities. 

Thus, business management activities in Japan in the future will be 
directed toward Internal Control as a system, consolidating standard cost 
accounting, budgetary control, and business analysis, in order to measure 
the consolidated efficiency of management and to facilitate improvements. 
To this end, business enterprises are evincing an ardent interest in com- 
ptrollership as in American enterprises. The establishment of internal 
control, with a comtrollership as the pivot, is an important problem, for 
business enterprises in Japan in the future. 


SOME PROBLEMS ON THE CONSTITUTION 
OF JAPAN 


by Jojr TAGAMI 


Professor of Constitutional and Administrative Law 


I 


The present Japanese Constitution was decided by the past Imperial 
Diet in accordance with the amendment procedure provided in the old Meiji 
Constitution. For this reason, some people hold the view that the former, 
like the latter, is a constitution granted by the Emperor. Whether there 
is any legal identity and continuity! between the two constitutions is a 
question to be discussed from two angles. 

First, as to its process, the Diet amended the bill revising the old 
Constitution in defiance of its provisions concerning amendment procedures, 
an action which ran counter to the principle of the old Constitution. Re- 
garding the Imperial initiative as the sole agency qualified to effect a revision, 
it never authorized the Diet to insert any additional provisions. Second, 
as to its substance, a distinction must be made between a partial amend- 
ment and a total revision. Ifa substantial change is effected in the original 
constitution, there cannot be any legal continuity between the old and new. 

On the principle that sovereignty is vested in the Emperor, the old 
Constitution provided the people with no rights other than those granted 
them by the Emperor; the people had no guarantee against the Emperor. 
Accordingly, if a change had been made in the Constitution to the extent 
of abolishing armaments as a result of the lost war, or modifying the form 
of the separation of powers, it would not necessarily have been more than 
an amendment. But inasmuch as sovereignty has been transferred to the 


people from the Emperor, and the rights of the people accorded by the 


Emperor have been replaced by the basic human rights, no one can say that 
there is a legal continuity between the old and new constitutions. Hence, 
it can be said that Japan has gone through a sort of revolution. 

Then when did this revolution take place? The new Constitution was 
promulgated on November 3, 1946, for enactment from May 3, 1947, which 
did not imply that the old Constitution had remained valid in its original 


1 Carl Schmitt, Verfassungslehre, p. 102; Karl Loewenstein, Erscheinungsformen der Ver- 
fassungsiinderung. 
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form until then. The fact that the new Constitution based on popular © 
sovereignty was adopted, nullifies the contention that the old Constitution 
continued to be valid for sometime after the war’s end. The transfer of | 
sovereign power from the Emperor to the people was effected by Japan’s — 
acceptance of the Potsdam Declaration. The old Constitution lost its real — 
significance as the constituent power, i.e. the ‘‘Grundnorm” standing above © 
the written constitution or, in brief, the principle of the constitution itself 
changed. The validity of the old Constitution was recognized only during 
the transitional period until the enactment of the new Constitution, insofar 
as it did not run counter to the principle of the latter. This was possible 
just as the Weimar Constitution was considered valid under Nazi Germany. 
Immediately after the end of the war, the Japanese Government held that 
the contents of the old Constitution did not necessarily offend the principles 
of democracy and liberalism, and hence did not contradict the spirit of the — 
Potsdam Declaration. Accordingly, the Government did not see why the 
old Constitution should be revised until it was advised by the Supreme 
Commander of the Allied Powers of its misconception in this regard. In ~ 
short, the guiding principle of the new Constitution lies in the Potsdam 
Declaration accepted by Japan, and when she accepted the Allied document 
as a sequel to her surrender, she underwent a peaceful revolution. 

In the constitutional concepts embodied in the Potsdam Declaration, 
one can find such factors as the establishment of popular sovereignty and 
the respect for basic human rights and international laws and regulations. 
All these basic principles by nature cannot be changed through a revision 
of the Japanese Constitution; their alteration denotes an illegal revolution. 
According to Article 96 of the new Constitution, all constitutional amend-— 
ments are to be conducted through a special referendum and, according to 
Article 79, judges of the Supreme Court may be dismissed by popular vote. 
Since all these constitutional provisions concerning direct democracy indicate 
that sovereignty lies with the people in contrast to British-style parliamental- ~ 
ism, they cannot be abolished. That basic human rights are eternal and — 
inviolate is definitely provided for in Articles 11 and 97 of the new Con- 
stitution, and that they shall not be abolished through a constitutional — 
amendment, is based on the concept of natural law as embodied in the — 
Potsdam Declaration. Articles 11 and 97 of the new Constitution merely 
serve to declare this fundamental principle. Article 9 refers to the renun- 
ciation of war by the Japanese people; but there is room for debate as to — 
whether this article can be amended. Its first paragraph sets forth that the 
Japanese people renounce war as a means of settling international disputes. 
No contrary provision can be instituted through an amendment of the 
Constitution, inasmuch as this particular paragraph affirms the anti-war 
pact of 1928 and the established laws of nations written in the United 
Nations Charter. The second paragraph of Article 9, on the other hand, 


a 
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is peculiar to Japan in that it provides for the abolition of armament and 
no participation in any war. Hence this provision can be revised, so long 
as such action does not violate the surrender terms. 

Next, the question arises as to what restrictions should be imposed on 
the Constitution under the occupation. According to the terms of surrender, 
the Emperor and the Japanese Government are under obligation to issue 
all such orders as may be called for by the Supreme Commander for the 
Allied Powers to enforce the Potsdam Declaration, and, furthermore, to 
take all measures necessary to implement such orders. As a result, the 
emergency Imperial ordinance issued under the date of September 20, 1945, 
which continues to be valid as a law under the new Constitution by virtue 

of the Diet’s subsequent approval, empowers the Cabinet, if directed by the 
SCAP, to issue ordinances to manage such affairs as would be governed 
_ by statute law under the Constitution. Cases of the so-called Potsdam 
ordinances are many. Regarded as supra-constitutional, some scholars hold 
that they can contradict the new Constitution. It is true that the SCAP 
is authorized to supervise the Japanese Government through his directives 
and memoranda; in so doing, he is not bound in principle by provisions of 
the Japanese Constitution. 

However, government according to the Potsdam ordinances is a for- 
mula of indirect supervision, and hence it is compatible with the concepts 
of the new Constitution, especially in view of the fact that the fundamental 
principles of the latter are applied in such government, and SCAP direc- 
tives and memoranda are designed to implement the Potsdam Declaration. 
Such reasoning proves the fallacy of the contention that the Potsdam 
ordinance is supra-constitutional. 

Features of such a Cabinet ordinance are two-fold. First, it is a 
comprehensive mandate of law (Imperial ordinance) instead of an ordinary 
mandate. What Article 73 of the new Constitution sets forth, are Cabinet 
ordinances needed to enforce the law or those of a legally mandatory 
nature. In the case of the latter, it is given mandatory power over specific 
matters individually and if it accords the Cabinet a comprehensive legisla- 
tive right, it violates the principle of the Constitution like the Henry VIII 
Clause of England.’ 

Second, the Japanese court of law is unable to judge whether a Potsdam 
ordinance runs counter to the Constitution or the Potsdam Declaration 
itself. Since the new Constitution provides in Article 81 for the supremacy 
of judicial power as recognized in judgments of American court, the Japa- 
nese court of law can judge the constitutionality of laws and Cabinet 
ordinances, though it cannot pass judgments on the Potsdam ordinance 
since its judicial review involves criticism of SCAP directives or Occupa- 


* Erwin Jacobi, in Anschiitz-Thoma, Handbuch des Deutschen Staatsrechts, I, p. 242. 
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tion policy. Nevertheless, a distinction must be made between the fact 
that the contents of the Potsdam ordinance are above dispute from a 
standpoint of legal procedures, and the fact that they violate the Constitu- | 
tion from a standpoint of their substance. Criticism that the Potsdam 
ordinance is supra-constitutional, cannot be accepted offhand. . 


II 


Provisions concerning the Emperor are found in the first chapter of 
the new Constitution as in the old, but popular sovereignty has deprived 
the Emperor of his powers relating to government in “a comprehensive 
manner (Article 4). The concept of the monarch has changed historically. 
In countries such as England under the Tudors and the Stuarts and France 
under the Bourbons, the basic principle of the ancient Roman law, “‘Princeps 
legibus solutus est,’ was recognized and the sovereignty of the monarch 
was advocated. But under a constitutional monarchy, the prerogatives of 
the monarch were more or less restricted, laws and budgets were subject 
to the approval of the Parliament, and judicial power was held by the 
court of law. 

Like the Bayern Constitution of 1818, the old Constitution of Japan 
empowered the Emperor to supervise sovereignty as head of the nation; 
this Constitution of Southern Germany has handed down the legal concept 
of the British Constitution as expounded in the Blackstone theory through 
the French Constitution of 1814. Under the new Constitution, however, 
the Japanese Emperor is to act in matters of state alone, as under the 
Belgian Constitution of 1831, which in principle vested sovereignty in the 
people and provided that the king exceptionally held the rights as enumerated 
in the Constitution and the law of the land, ‘‘ Le roi n’a d’autre pouvoir 
que ce que lui attribuent formellement par la constitution et les lois par- 
ticulieres ” (Article 78). The Japanese Emperor under the new Constitution 
has no right to sanction legislation; treaties are concluded by the Cabinet 
on Diet approval (Article 73); the Emperor cannot appoint the Prime 
Minister without the designation of the Diet, and Ministers of State are 
appointed by the Prime Minister (Articles 67 and 68). It is true that 
after England came under the rule of the Hanover dynasty, there grew 
up a constitutional convention barring the king from rejecting the sanc- 
tion of law and that under parliamentary government, the fate of the 
Cabinet was determined by the confidence shown by the Parliament, 
especially the House of Commons. Furthermore, in the German Empire 
of the Hohenzollerns, the Emperor was not empowered to sanction laws. 
But the Japanese Emperor, who has no right to issue ordinances or to 
conclude treaties, differs radically from other monarchs. Although his 
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position as head of the nation is definitely set forth in Article 1 which 
looks up to him as symbol of the state and of the unity of the people, such 
designation is merely moral in nature. F ‘rom this point of view, some scholars 
regard Japan as are public. 

Many of the rights accorded to the Emperor by the new Constitution 
with regard to acts in matters of state are merely ceremonial in nature. 
For instance, although the appointment of the Ministers of State by the 
Prime Minister requires the Emperor’s attestation, opinion is divided as to 
whether such attestation is a necessary condition to make the appointment 
valid. But the truth is that the attestation is necessary for the purpose, 
since the Constitution is the supreme law of the state, and any act of 
zovernment contrary to its provisions shall have no legal force or validity 
Article 98). The Emperor shall appoint the Prime Minister as designated 
by the Diet, promulgate laws passed by the legislature, and dissolve the 
House of Representatives with the advice and approval of the Cabinet 
Articles 6 and 7), but even if the Emperor should fail to discharge any of 
these duties, no authority of the state can dismiss him nor can the Cabinet 
or other state agencies take the place of the Emperor as head of the nation. 
Legally speaking, therefore, it cannot be said that the authority of the 
Emperor over acts in matters of state is politically meaningless. But it is 
not the spirit of the new Constitution to plunge the Emperor into political 
strife by giving him substantial authority. 

While the authority of the Emperor is radically restricted under the 
new Constitution, little change has taken place in his person. The pro- 
vision of the old Constitution, that the Emperor is sacred and inviolable, 
finds its counterpart in the provision, “‘heilig und unverletzlich” of the 
Bayern Constitution mentioned above and “‘inviolable et sacré” of the 
Constitutional Charter of Louis’ XVIII, the basic principle common to all 
monarchies in Europe. Although the new Constitution does not make such 
a provision, the Japanese Emperor is not charged with either political or 
criminal responsibility like British conventional law embodying the idea 
that “‘ The King can do no wrong”; Article 3 of the new Constitution 
holds the Cabinet responsible for all acts of the Emperor in matters of state. 
That the Emperor has no criminal responsibility can also be explained 
from an interpretation a fortiori of Article 21 of the Imperial House Law, 
which specifically states that the Regent is not subject to legal action while 
he is in office. Furthermore, that the Emperor cannot be dismissed by the 
people like ordinary public officials, is clear from the fact that Article | 
of the new Constitution regards him as a symbol of the unity of the people, 
and that Article 2 recognizes the hereditary system of the Imperial Throne. 
It is possible to recognize the abdication of the Emperor by revising the 
Imperial House Law which stipulates that the Throne can be ascended to _ 
only when the Emperor diés. But it is understood that a compulsory 
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abdication is incompatible with monarchy. 


III 


Renunciation of war, as provided for in Chapter II of the new Constitu- | 
tion, and the guarantee of the basic human rights stipulated in Chapter \ 
III of the new Constitution, reflect the influence of natural law. That | 
Paragraph 1, Article 9 of the new Constitution renounces war as a means | 
of settling international disputes, indicates that it has taken cognizance of | 
the existing international agreements as hitherto explained, and that the | 
new Constitution follows the fundamental principle, ‘‘ Pacta sunt servanda,” | 
(contracts are to be observed) in international relations. At the same time, | 
.it may be readily seen that these constitutional provisions have been made } 
in view of the fact that war, for aggressive purposes, runs counter to the 
spirit of natural law. 

Next, the provision concerning the guarantee of basic human rights in | 
Chapter X on the Supreme Law, is set apart from other constitutional 
-provisions and furthermore, it is shown here that the former is given 
priority over the latter. While Article 98 states that the Constitution 
shall be the supreme law of the nation, Article 97 holds that the basic 
human rights as conferred upon the people, present and future, are in trust 
to be held for all time inviolate. For this reason, positive provisions of 
the Constitution as the supreme law can be changed through special pro- 
cedures of revision, while it is interpreted that the guarantee of basic human 
rights cannot be changed even through any procedure of constitutional ~ 
revision since it is regarded as a declaratory regulation of natural law. 

There still is room for argument, however, as to whether such basic 


human rights are inclusive of all the rights as guaranteed in Chapter II ~ 


of the new Constitution. According to the ‘‘ System der subjectiven 6f- 
fentlichen Rechte” (Theory of the Civic Rights) by Georg Jellinek, the 
civic rights of the individual in relation to the state are divided into ‘‘Frei- 
heitsrechte” (right to freedom) or ‘‘Status negativus” (negative status), 
positive civic rights and franchise. Needless to say, the individual right 
to freedom is a supra-state human right, based on the theory that natural 
freedoms and private rights shall not be violated by the state. On the 
other hand, such a positive right as the right of the individual to sue for 
redress from the state (Articles 17 and 40) is given to the people by the 
state pursuant to positive law; they are not those rights as are guaranteed 
by natural law. But since such civil rights, as the right of petition and the 
right of access to the court (Articles 16 and 32), are indispensable for the 
protection of human rights, it is interpreted that they are included in the 
basic human rights. Franchise was considered different from the hitherto- 
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recognized human rights in that it has been conferred on the citizen alone 


as a premise to the organization of the state. However, inasmuch as the 


new Constitution, regarding popular sovereignty as a universal principle of 


mankind, recognizes that franchise is by nature of natural law, franchise 
is included in the human rights in this particular sense. For reasons stated 


above, it cannot be violated through procedures designed to amend the 
Constitution. 


Besides, the new Constitution guarantees the rights peculiar to the 
twentieth century as provided for in Articles 25 to 28. They are primarily 
designed to let the state protect the interests of the fourth class positively 
and ease class conflict in society, resulting from the industrial revolution 


in the preceding century; which served to pit the free citizenry against the 


proletariat, thereby making it difficult to maintain the basic human rights 


| !as a premise to the society of free and equal citizenry. These rights, 
therefore, can be said to be the right to existence or the basic social right. 


This belongs to the positive civic rights, but inasmuch as it lays the sub- 


stantial foundation for the right to freedom, it was embodied in the human 
rights in this century. It must be added in this regard that since basic 
social rights are conferred on the people pursuant to the positive provisions 


of the constitution, they can be appended in the constitution through its 


amendment and cannot be curtailed arbitrarily. All these qualities of the 


basic social rights are common to other human rights. y 
As to the guarantee of basic human rights, it is necessary to discuss 


_ the relationship between legislative and judicial powers. There have been 


arguments as to whether human rights can be restricted by law. While 
social human rights by nature require the backing of law as positive civic 
rights, which depend on special legislative and judiciary measures of the 
state, the right to freedom can stand by itself without special legislative 


action, since it is a negative civic right. For instance, the right to maintain 


the standards of wholesome and cultured living has been guaranteed not 


to give directly any concrete and realistic right to individual citizens, but 


to set forth the governmental duties vis-a-vis the people at large in a 
comprehensive manner. Accordingly, people can sue the state only in cases 
where provisions concerning individual rights are made in such legal 
measures as the Livelihood Protection Law. Any lawsuit against the state 
by an individual citizen for the sole reason of the right to work (Article 
27), and despite provisions of the Employment Stabilization Law, is liable 
to be rejected. Since the Trade Union Law is not applied to the type of 
labor union primarily concerned with political activities, such a union shall 
not insist in court trials on labor’s right to organization (Article 28). In 
such cases, the people cannot dispute in court the defects of law on the 
basis of constitutional provisions regarding the social human rights, but 
parties concerned may dispute in court the constitutionality of the law 
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restricting their right to freedoms on the strength of constitutional provi- 
sions thereof. It should be added here, however, that although the new 
Constitution, unlike the old, has no legal reservations, ‘‘ Vorbehalt des 
Gesetzes,”* any theory holding that it is always unconstitutional to control 
the right to freedoms by law, is wrong. Article 12 of the new Constitu- 
tion specifies that the people shall refrain from any abuse of the human 

rights and shall always be responsible for utilizing them for the public 

welfare, and Article 13 provides that the right of the people to life, liberty 

and the pursuit of happiness is entitled to supreme consideration in legisla- 

tion and other governmental affairs as long as it does not interfere with 

the public welfare. 

Thus, it is clear from the standpoint of natural law that the right to 
freedoms is subject to immanent restrictions because of the public welfare. 
The difference from the provisions of the old Constitution, which recognize 
legal reservations in the right to freedoms, lies in the possibility of a judicial 
‘review as to whether there is any inevitable need for law to protect the 
public welfare. What requires attention here is the fact that the restric- 
tions to be imposed on the human rights for the sake of the public welfare 
should be kept to a minimum; it ought to be considered unconstitutional 
to control the right to freedoms more than necessary or for the positive 
promotion of the public welfare. 

In relations between the guarantee of the human rights and judicial 
power, it must be noted that a judicial review can be made with regard 
to the law restricting the right to freedoms, and that suit may be made 
in general concerning administrative actions that infringe upon the human 
rights. Under Article 32, no person shall be denied the right of access to 
the courts, but Article 24 of the old Constitution, which made virtually 
the same. provision, stated that the people were entitled to only civil and 
criminal trials by court. Accordingly, if the system of ‘‘ Generalklausel” 
(general clause) should be given recognition under the new Constitution in ~ 
making lawsuits regarding administrative matters, such a system should” 
find its base in Article 13 which asserts that the human rights shall be 
respected to a maximum in governmental affairs. The reason is that ifa 
person is disqualified from the protection of the court when his human 
rights are violated, it runs counter to the basic principles of the new Con- 
stitution demanding the supreme consideration for them. On the other hand, 
such administrative suits as ‘‘ Organkonflikt ” (disputes between administra-_ 
tive agencies) or ‘‘ action populaire,” which do not call for the protection 
of the human rights, are permitted only in cases where special regulations 
are provided by law. 


* Otto Mayer, Deutsches Verwaltungsrecht, Bd. I, p. 70. 
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IV 


The Diet is the highest organ of state power and the sole law-making 
organ (Article 41 of the new Constitution). This stipulation apparently 
gives the impression that the Diet stands above the executive and judiciary 
branches of the government as in England. It merely means, however, 
that since the new Constitution recognizes judicial supremacy over other 
departments of government after the American pattern (Article 81), the 
so-called highest organ of state power denotes parliamentary government 
under which the law-making body is superior to the Cabinet. By the sole 
law-making organ is meant that legislation becomes complete only by the 
decision of the Diet as a sequel to the abolition of Imperial sanction, and 
that legislation by administrative and judicial powers should be always 
designed for execution of law or individually mandated by law. Exceptions 
to this rule are the treaties to be concluded by the Cabinet (Article 73), 
statutes to be passed by local legislatures (Article 94) and the Potsdam 
ordinance mentioned above. There still are doubts as to the rule of the 
Supreme Court (Article 77). In Japan there has been a tradition to respect 
the Continental legal system and judicial precedents still are not regarded 
as part of law. Under such circumstances, the rule of the Supreme Court 
not only cannot change the law of the land, but is interpreted as requiring 
a legal mandate in case it directly restricts the basic human rights. As 
regards treaties, since they need Diet approval prior or depending on cir- 
cumstances subsequent, they do not always ignore the legislative power of 
the Diet. And local statutes do not contradict the guiding principles of 
the Constitution, since they are not only inferior to the validity of the law 
but also democratic legislation to be enacted by local legislatures. 

The Diet consists of the House of Councillors and the House of Re- 
presentatives. Unlike the Senate of a Federal State, which represents the 
constituent states, the House of Councillors is entrusted with the mission 
of criticizing the House of Representatives from a non-partisan point of 
view. Since all the members of both Houses are chosen by universal adult 

ffrage, huge expenses are needed for their elections, and there is danger 

t a majority rule detracts from quality, a criticism equally true 
of both Houses. Accordingly, to rationalize the bicameral system, it is 
necessary not only to make the Upper House supra-partisan by granting a 
long term of office for the Councillors, by the election of half their number 
alternately every three years, by fixing the lowest age at a high level, etc., 
but also to place the Lower House above the Upper House in the exercise 
of vested authority. The Japanese Constitution follows the pattern of the 
U.S. A. in law bills and the British procedures on Money Bills based on 
the 1911 Act of Parliament. 
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According to Article 59 of the new Constitution, a bill which is passed 1 
by the House of Representatives but not by the House of Councillors be= } 
cause of a difference in opinion, becomes law if passed a second time by 
the House of Representatives by a majority of two-thirds or more of the | 
members. present. Relations between the House of Councillors and the | 
House of Representatives in this particular instance resemble those between | 
the United States Congress and the President, who exercises a suspensive | 
veto over the decision on law bills, as provided for in the Constitution. The | 
British method of reaching decisions on money bills is contrived in Article | 
60 of the Constitution, and provides that if a conflict of opinion arises | 
below the House of Councillors and the House of Representatives and no | 
agreement can be reached even through a joint committee of both Houses, | 
the decision of Parliament shall prevail. | 

Instead of adopting the American system of a legislative period, the | 
Japanese system follows the British practice which recognizes the discon- 
tinuity of session. No bill remaining undecided in a preceding session for } 
further deliberation, can be taken up for debate in the next session (Article | 
68 of the Parliament Law). 

The Constitution provides that the Emperor may dissolve the House | 
of Representatives as an act of state (Article 6 of the Constitution), which | 
corresponds to the authority of the House of Representatives to pass a non- | 
confidence resolution against the Cabinet (Article 69). In the United States 
where a separation of powers is strictly observed, Congress cannot be *dis- | 
solved, and is a little different from that in France whose Lower House | 
cannot be dissolved readily even after the adoption of a non-confidence 
resolution; this is what Redslob calls ‘‘den unechten Parlamentarismus” | 
(unbalanced Parliamentarism).4 Accordingly, the dissolution of the Lower | 
House does not always follow a head-on clash between the Government | 
and the House of Representatives. In England, precedents show, the House 
of Commons may be dissolved not only when the Cabinet clashes with the 
House of Commons, but also when the Government clashes even with the 
House of Lords, and when the Commons are considered not to represent 
the people any longer as a result of the revision of election laws. It is 
assumed that the same practice has been adopted in Japan too. 

With regard to proceedings of both Houses, provisions are made in the 
Constitution, House regulations and the Diet Law. The provisions of the 
Diet Law pave the way for mutual restrictions on both Houses, although | 
such legislation is rare in other parts of the world (Article 58 of the new 
Constitution). While proceedings are, in principle, conducted in secret in 
the United States and Great Britain in respect for the independence of 
national legislators, they are carried out in open sessions, in principle, under 

* Redslob, Le regime parlementaire, p. 258. ‘ 
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the new Constitution in Japan (Article 57). In many countries, a quorum 
is fixed at a majority of those present, pursuant to the majority rule, but 
a one-third rule is adopted under the old and new Constitutions in Japan 
(Article 56).< 
_ ‘The Diet is authorized to vote laws and budgets, approve treaties and 
designate the Prime Minister, but there are doubts as to whether the 
Cabinet can submit bills to the Diet. The drafting of law bills is an im- 
portant part of legislative procedure, but inasmuch as laws provide the basis 
‘of administration and justice, and the Government faces the greater need 
for legislation than the legislators, it is commonly accepted that law bills 
can be included in the Government’s measures for presentation to the national 
legislature (Article 72), as specified in the Cabinet Law. Under the old 
Constitution, the system of three readings constituted part of the Diet 
deliberations, but the existing Diet Law charges the Speaker the responsibility 
of turning bills over to competent committees for debate, and then to the 
plenary session of the House after completion of their deliberations. 
Under the French Constitution of 1814, the king is the sole agency 
for concluding treaties, but in the United States they do not become valid 
unless ratified by the Senate. The general rule, however, is that only those 
treaties which are valid as domestic laws and which impose a burden on 
the national treasury, need Diet approval. The Japanese Constitution 
provides that the Cabinet is required to obtain prior, or depending on 
cireumstances, subsequent approval of the Diet, when concluding treaties 
(Article 73). Subsequent approval of the Diet is limited to treaties which 
have been concluded by the signing of a plenipotentiary without ratifica- 
tion by the Cabinet, or which are concluded without awaiting prior approval 
by the Diet because of urgency. In case the Diet rejects prior approval, 
it is understood that the Cabinet cannot ask for subsequent approval from 
the national legislature after concluding treaties. If the Cabinet concludes 
a treaty without securing prior Diet approval for unavoidable reasons, it 
must inform the other contracting party in so doing that the treaty will 
become null and void, if it fails to obtain subsequent approval by the Diet, 
If the Cabinet can ask for subsequent Diet approval for a treaty in the 
mext sessions even though the national legislature rejected its prior approval 
in the former session, the Cabinet would be able to enforce the treaty and 
to press for the Diet approval repeatedly, no matter how often the latter 
might reject it. The reason is simple in that the rule of “‘ne bis in idem” 
or that a matter, once decided, cannot be put to Diet debate again shall 
not apply in this case. Therefore, in this circumstance, the Diet’s right to 
approval loses its effectiveness. Also if the Government fails to attach a 
condition in concluding a treaty that it will lose its validity unless given 
subsequent Diet approval, the Cabinet will not be able to invalidate the 
treaty for any peculiar reason of its own that may crop up afterwards. 
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Next, the Diet determines how national finances are to be administered 
(Article 83). As to forms for enforcement, the enactment of a law is neces- 
sary in the case of taxes (Article 84), but only subsequent Diet approval 
is sufficient in the case of revenue fund outlay, where recognition of the 
supremacy of the Lower House is not called for (Article 87). By and large, 
however, the supremacy of the Lower House must be upheld, depending 
on the form of the budgets. In discharging its financial obligations, the 
national treasury has to make all appropriations in the form of budgets 
under the new Constitution, unlike the old, which provided special measures — 
for such purposes (Article 85 of the new Constitution and Article 15 of the 
Finance Law). Budgets have not been approved in the form of a law in 
Japan; their procedures and effect likewise are kept apart from the law in 
general under foreign constitutions. If the Diet is authorized to add new 
items to the budget or increase outlay, while holding the Cabinet responsible 
for keeping the balance between revenue and expenditure, there is a strong 
likelihood that such Diet action will occasion an expansion in expenditure. 
Accordingly, such Diet action runs counter to the spirit of the Constitution, 
~ as in the United States Budget and Accounting Act of 1921, and the 
Cabinet is vested with the sole authority to prepare the budget (Article 73 © 
of the new Constitution), which must first be submitted. to the House of 
Representatives (Article 60 of the Constitution). 


2 | 

The Cabinet is the supreme administrative organ and, at the same time, © 
is the agency charged with giving advice and approval on the Emperor's | 
acts in matters of state (Article 3 and 65 of the new Constitution). Under — 
the old Constitution, administrative authority lay with the Emperor, hence . 
the Cabinet functioned in principle as an advisory organ to the Emperor 
and the decision on administrative affairs by the Cabinet was limited to” 
cases where law or the Imperial ordinance made specific provisions thereof. — 
Under the new Constitution, however, administrative power belongs to the 
Cabinet, and acts of the Emperor in matters of state are limited to the 
exceptions prescribed by the Constitution. Accordingly, the general rule 
and exceptions have been reversed. While a Cabinet in old Japan some- 
time collapsed due to its disunity, or was often influenced by such un- 
democratic extra-Cabinet forces as the military or the Privy Council, the 
new Constitution strengthens the authority of the Prime Minister for 
maintaining unity in his Cabinet and at the same time, clarifies the collective 
responsibility of the Administration, thereby emphasizing the parliamentary 
government system and preventing dictatorship by the Prime Minister. 

The Prime Minister appoints the Ministers of State, the majority of © 
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whom must be chosen from among the members of the Diet. He is authorized 
to remove Ministers of State as he chooses (Article 68 of the new Constitu- 
tion). Although the Prime Minister was merely authorized under the old 
Constitution to make recommendations on the appointment and dismissal 
of Ministers of State, the new Constitution gives him a position approxi- 
mating that of the United States President. The Ministers of State are 
not subject to legal action during their tenure of office without the consent 
of the Prime Minister (Article 75 of the new Constitution), a provision 
guaranteeing the position of the Cabinet vis-a-vis judicial authority after 
the French Constitution of 1800 and the German system patterned after the 
French document. The French Constitution prescribed the Constitutional 
guarantee system, “‘ garantie constitutionelle,” which required the decision 
of “ Conseil d’Etat” to subject public officials, other than Ministers of State, 
to legal action in connection with their acts of administration, while the 
German system set forth legal action accompanied by official permission. 
It is understood, however, that the Prime Minister cannot refuse to consent 
to such legal action, if based on justifiable grounds. 

Next, the Prime Minister can, representing the Cabinet, exercise control 
and supervision over various administrative branches (Article 72 of the new 
Constitution). The Cabinet is in nature a higher agency than various 
Ministries and the Attorney General’s Office. Since it is a collective body, 
it issues instructions and cancels them through the Prime Minister, who 
exercises control and supervision over various admistrative branches on the 
basis of the policy fixed at Cabinet meetings. If doubts arise as to the 
competence among the Ministers, the Prime Minister submits the case to 
the Cabinet and makes a decision thereon, and he can, furthermore, order 
the Ministries to suspend their measures and orders and to wait for action 
by the Cabinet (the Cabinet Law). 

In the exercise of administrative power, the Cabinet is held collectively 
responsible to the Diet (Article 66 of the new Constitution). Collective 
responsibility springs from the unity of the Ministers of State maintained 
by the Prime Minister, and responsibility to the Diet is part of the require- 
ments of parliamentary government. In the first place, it is provided that 
if the House of Representatives passes a non-confidence resolution against 
the Cabinet, or if the Prime Minister resigns, the Cabinet is to resign en 
masse. Within this limit, therefore, the collective responsibility of the 
Cabinet to the Diet is a legal responsibility. It must be added, however, 
that in case any of the Ministers of State makes a decision on some matters 
without submitting it to a Cabinet meeting, the House of Representatives 
may confront him of such action and pass a resolution demanding his 
resignation. This independent responsibility resting on the Minister of State 
is a political responsibility, and if the Prime Minister fails to dismiss him 
or take other action, in response to the Lower House resolution, the Cabinet 
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is liable to be held collectively responsible for the independent action of the 
Minister. 


In the second place, by virtue of collective responsibility to the Diet, | 
the Prime Minister and other Ministers of State, whether they hold a seat 


1H + ipl 


- 


in the House or not, can attend its session at any time with a view to 
submitting opinions on bills, and they must attend Diet sessions if called — 
upon to give answers or explanations (Article 63 of the new Constitution). 


In the third place, as to Cabinet meeting proceedings, the Government 
is required to maintain a high degree of secrecy, as well as secure a un- 
animous vote. Since the majority rule merely serves to restrict a minority 
of the Ministers of State in regard to what has been decided at a Cabinet 


meeting, but does not hold them responsible, such a rule does not fit in 
with the idea of the collective responsibility of the Cabinet. Furthermore, — 


inasmuch as the Prime Minister.can dismiss a Minister of State who may 


hold an opinion at variance with his, the general rule of unanimous approval — 


by the Cabinet is not liable to weaken the Cabinet. 


VI 


There is seemingly no dispute on the judicial power concerning both 
civil and penal actions, of which, however, there are some which do not 
require an independent agency to act independently in their behalf as non- 


contentious cases or enforcement of sentences. Lawsuits on administrative — 
cases, on the other hand, are primarily designed to establish and maintain — 


the order of the Administrative Law and indirectly to meet executive 


purposes. Judgment on such suits, therefore, must be passed independently 
by an independent agency, but since the new Constitution forbids the 
establishment of extraordinary tribunals (Article 76 of the new Constitution), 
they fall under the jurisdiction of the ordinary courts and are in nature 
considered subject to judicial power. Accordingly, judicial power, as referred 
to in Article 76 of the new Constitution, denotes trials on civil, penal and 
administrative cases; by trials are meant the application of laws and con- 
clusive recognition of facts by authorities concerned, in disputes which arise 
over the existence or formation of definite legal relations, on hearing the 
views of both parties concerned. For this reason, decisions on disputes 
concerning the validity of abstract and general laws is not part of the 
jurisdiction belonging to judicial power. Herein lies the distinction between 
legislation and the judicature in their material sense. 

Administrative agencies, in some cases, conduct trials on disputes in 
reference to the jurisdiction of lower organs or trials for cancellation of 


unjustifiable dispositions by the latter. If trials by administrative agencies — 


are asked by citizens, redress of their right is not considered a premise to 


— 
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such action. Such trials in nature belong to the sphere peculiar to the 
administration, and are outside the scope of judicial power, since they are 
not legal disputes over which the court of law has the right of trial without 
any special provisions. Although an administrative tribunal existed under 
the old Constitution, after the fashion of various countries in Continental 
Europe, it was abolished immediately after the enforcement of the new 
Constitution. 

The right of the court to review laws and regulations is patterned after 
the American system. There is no dispute that laws and orders can be 


‘invalidated by judicial review when they are in substance clearly and seriously 


unconstitutional. If the authorities concerned make laws and orders 
unconstitutional through a misinterpretation of the Constitution or higher laws 
and orders, they are not necessarily invalid. As to whether the court is 
authorized to review such cases, dominant interpretations are negative under 
the old Constitution and affirmative under the new. Since an administrative 
tribunal existed under the old Constitution, the judicial court did not review 
the illegality of orders which constituted the cause of cancellation of 
administrative acts. Furthermore, it was interpreted that the court had no 
authority of review whether there was any mistake in enacting laws and 
Imperial ordinances for application to civil and criminal trials, since they 
were made valid by Imperial sanction. Under the new Constitution, on 
the other hand, not only do the suits on administrative cases fall under 
judicial power, but also even the authority to review the constitutionality 
of laws and other meas:zes belongs to it (Article 81 of the new Constitu- 
tion). In this regazd, it is necessary to note the following points: 

First, the judicial review concerning the constitutionality of laws and 
orders is shown in the reasons for final decisions. If the court is asked 
merely to cancel a law or order, or for affirmation of their constitution- 
ality, it rejects such requests without any material examination since they 
are not legal disputes. If the court passes judgment on these disputes in 
the text of decisions, it runs counter to the basic principle that there can 
be no trial if there is no legal complaint (nemo judex sine actore). 
Accordingly, even when laws and orders have been recognized as illegal, the 
court merely affirms their invalidity or unconstitutionality, but cannot cancel 
them. 

Second, the supreme Court is the court of last resort charged with 
determining the constitutionality of laws and orders (Article 81 of the new 
Constitution). Accordingly, the way must be open for submitting to the 
Supreme Court an appeal for special action on the final decisions made by 
a higher court for reasons of the unfair judgment passed on the constitu- 
tionality of laws, orders or regulations (Article 409 II of the Code of Civil 
Procedure). Judgment on unconstitutionality, as expressed in the reasons 
for the decision of the Supreme Court, makes a law or order null and void 
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pursuant to the provisions of Article 98 of the new Constitution; such 
precedents of court decisions, different from other precedents, cannot be 


changed. Although it is a general rule that final decisions take effect only — 
in relation to the parties concerned, judgment of the Supreme Court on |} 
unconstitutionality is valid in general. If the parties concerned dispute | 
the judgment that some laws or orders are constitutional, a large court of | 
all the Supreme Court judges can rule that such laws or orders are un- — 


constitutional. Although the Supreme Court may affirm the constitution- 
ality of some law or order, in a small court attended by three Supreme Court 
judges, it is provided by law that it affirms the unconstitutionality of such 
laws or orders in a large court (Article 10 of the Court Law), clearly showing 
that a Supreme Court judgment on the unconstitutionality of a law or 
order cannot be reversed even in a large court afterwards. That lower 


courts are authorized to review the constitutionality of laws and orders is 


im | 
| 


clear from the fact that judges are bound by the Constitution and the law ~ 


alone. 


THE 1950 AMENDMENT ACT OF 
THE BUSINESS CORPORATION LAW 


By SEI TANAKA 


Professor of Commercial Law 


I. Process of the Legislation of the 1950 Amendment Act 


The Business Corporation Law was revised in July, 1948 in order to 
‘institute the paid-up capital system as a preliminary to the adoption of the 
authorized capital system after the pattern of Anglo-American legislation, 
and this revision greatly facilitated the adoption of the authorized capital 
system in Japan. 

Under the system which authorizes the payment of capital by instal- 
ments, a business corporation can come into being, following payment of 
a part of its registered capital, and is permitted to collect unpaid shares 
to meet an increasing demand for funds as time goes by, hence a corpora- 
tion has little difficulty in securing the necessary funds under such a system. 

However, under the 1948 Amendment Act, which requires a business 
corporation to have its capital fully paid in at the time of incorporation, 
it has to increase its stated capital and make a call for payment of shares 
by stockholders whenever it needs more funds. Under the current system, 
however, the corporation is required to obtain special approval for a capital 
increase from a general meeting of the stockholders, such procedure inevita- 
bly resulting in a waste of time, labor and expenses, and preventing the 
company from getting needed funds on time. 

Accordingly, the need arose to sanction the authorized capital system 
which allows the board of directors to issue new shares as a means of 
securing needed funds within the limit of its authorized capital, whenever 
necessary, under most favorable conditions. 

In the face of such a need, the Attorney General’s Office took up the 
study of ways and means to revise the Business Corporation Law centering 
on the adoption of authorized capital, and decided to adopt the non-par 
stock system, provided for only under American law, with a view toward 
paving the way for the easier acquisition of funds by corporations for their 
own use. 

A revised law bill including the non-par stock system on November 16, 
1948, was drafted as an ‘‘ Outline of the Bill Making a Partial Revision of 
the Commercial Code” (the second plan). 
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Inasmuch as the plan serves to strengthen the position of the directors | 


through the introduction of authorized capital and non-par stocks, there 
arose a demand for amending this bill so as to strengthen the position of 
the stockholders, pursuant to American law, so that a balance of power may 
be maintained between the two. In the light of this demand, the Amend- 
ment Preparation Committee, existent in the Attorney General’s Office since 
1948, further studied the matter, and in August, 1949, the Legislation 
Deliberative Council was. formally established as part of the government 
structure. Its Commercial Law Subcommittee deliberated on the Outline 
of the Bill to effect a partial revision of the commercial code drafted by 


ww 
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the Attorney General’s Office on August 13, 1949, and completed the draft-_ 


ing of an amendment to the proposed bill on December 22, 1949. This bill 


embodies a series of revisions placing considerable restrictions on stockholders, — 


in view of the danger in Japan that they might abuse their strengthened — 


position and adversely affect the corporation. 


On the basis of this plan, revised by the Legislation Deliberative Council, — 


an amended bill was drafted, and, approved at a Cabinet meeting at the — 


end of January, 1950, being submitted to the seventh session of the Diet © 
on February 24, 1950. Although a minor revision was made by the House — 
of Representatives and the House of Councillors, the bill was duly passed — 
on May 2, finally being promulgated as Act No. 167 on May 10, effective © 


from July 1, 1951. 


II. Reasons for Legislating the Amendment Act 


The major reasons for legislating the Amendment Act are as follows > 

First, it facilitates corporations to obtain funds, which is the most im- 
portant reason for the revision, so that if a corporation wants funds for its 
own use, it can issue new stock. The authorized capital system and the 
non-par stock system enable the corporation to get needed funds quickly, 
advantageously and reliably.. Since most readers of this article will be 
Americans, it is thought, who understand the advantages of these systems, 
it will not be necessary for the author to give further explanation. 


} 


é 


Second, under the existing economic conditions in Japan, the introduc- — 


tion of foreign capital, especially American, is urgently needed. If the 
business corporation law in Japan, modelled after its American counter-part, 
functions as well as the latter does, the American investor can feel confi- 
dent when acquiring Japanese corporation stock, which may help to facilitate 
a smooth flow of foreign capital into this country. For such purposes, how- 


ever, it is necessary that the authorized capital and non-par stock systems — 


be adopted in such a way as to give equal treatment to both domestic and 
foreign corporations, and to realize this need, the Amendment Act makes 
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this specific point plain, as seen from 2, Article 485. The Amendment Act 
seeks, as one objective, to bolster the position of the stockholder, thereby 
serving to encourage foreign investors to become Japanese stockholders. 

Third, it seeks to propel the democratization of stockholding, the need 
for which has often been voiced since the end of the war, security dealers 
and Government agencies sponsoring movements for such purposes. The 
democratization of stockholding stems from the idea that corporation stocks 
should be held by as large a number of people as possible in various strata 
of society, rather than by a small number of financial cliques and capitalists 
as in the pre-war and wartime periods, this basic idea being considered 
responsible for the emphasis placed on strengthening the position of stock- 
holders in the Amendment Act. 

The three points mentioned are regarded as the major reasons for legisla- 
‘ting the Amendment Act, the essentials of which follow. 


Ill. Revisions Concerning the Category 
of Business Corporations 


From the categories of business corporations, the mixture of partner- 
ship with limited shares (Kabushiki Goshi Kaisha) is stricken out. At the 
outset of the Amendment Act, it is clearly set forth that Chapter 5 on 
“ Kabushiki Goshi Kaisha” (the partnership with shares) is eliminated as 
well as all provisions in the chapter regarding this type of business. This 
abolition was long debated in legislative circles, and in the Amendment 
Act, this type of business concern, with little actual benefits, was abolished 
in view of the complications of revising the chapter thereon. 


IV. Revisions on the Incorporation 
of Business Corporations 


1. Considerable revisions have been made in essential items of the 
Articles of Incorporation, but no special explanation is needed since they 
were effected as a result of insertions and changes in their items. What 
attracts attention is the provision requiring unanimous approval by all the 
promoters of the three items concerning the classes and the number of stocks 
to be issued when a business corporation is established, the issue-value of 
stocks to be floated and the paid-in surplus of non-par stocks (Article 168-2 
of Amendment Act). The insertion of these items in the original Articles 
of Incorporation is difficult, and in some cases they are in the nature of 
being decided having regard to economic conditions. 
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2. Important revisions have been made concerning the issuance and | 
transfer of stocks. Corporations under the Amendment Act need not issue 
stocks up to the full amount of their authorized capital, since the authorized | 
capital system has been implemented. ‘The only restriction is that a cor- 
poration must issue stocks, at the time of incorporation, not less than one- 
fourth of the total number of registered stock (Paragraph 2, Article 166° 
of Amendment Act). If a business corporation is incorporated after solicit-_ 
ing stockholders, decisions will be made by more than two-thirds ‘of the 
votes to be cast by would-be stockholders present at the constituent general 
meeting, as well as by votes representing more than a majority of the total 
number of stocks already taken up by would-be stockholders (Paragraph 2, 
Article 180 of Amendment Act). 

This revision was effected as a counter-measure against the method of — 
special decisions to be taken at the general meeting of the stockholders 
after the incorporation of the company (Paragraph 1, Article 343 of Amend- 
ment Act), and naturally is not meant to lay overdue emphasis on the 
method of making decisions at the constituent general meeting alone. 

This method of making decisions is adopted when directors and auditors 
are elected (Article 183 of Amendment Act). In the election of directors 
at the constituent general meeting, the system of cumulative voting is not 
used and the tenure of office of these officials is shortened by one year (Para- 
graph 2, Article 256 of Amendment Act). 


V.. Revisions on Stocks 


1. Under the existing law, provisions can be made in the Articles of 
Incorporation concerning restrictions or prohibitions of the transfer of stocks 
(the latter part of Paragraph 1, Article 204), but under the revised law, no 
provisions in the Articles of Incorporation can ban or restrict the transfer — 
of shares (Paragraph 1, Article 204 of Amendment Act), an amendment 
necessary to protect the interest of stockholders. 


2. Under the existing law, non-bearer shares are transferrable on ex- 
pression of the intention on the part of the two parties concerned, except 
where endorsement is necessary and where only the transfer of shares is 
required as an incidental condition. Under the revised law, the shares are 
transferrable by exchange of a note certifying the transfer in the name of 
a person designated as the stockholder, as well as by handing over the share 
certificate to the new acquisitor. This procedure, however is not incidental, 
but the consummative conditions (Paragraph 1, Article 205 of Amendment 
Act). 

For notes certifying the transfer of shares, a form indicating the trans- 
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fer should be adopted, and it is likely that an adaptable form practical in 
exchange circles will be set for general use in the future. It may be asked 
what will happen if the transfer of non-bearer shares takes place on the 
basis of a blanket letter of proxy, currently used for a change of hands 
and attached to the shares following the enforcement of the revised law? 
Since the letter is not a document directly certifying the transfer itself, 
but a datum showing the conferment of the transfer agent’s right virtually 
confirming the change of hands, the power of proxy is considered to fall 
under the category of documents concerning the transfer as above mentioned. 

For the transfer of shares, a new system of a transfer agent has been 
adopted after the pattern of the transfer agent in the United States, in 
order to effect a change of holder speedily and without trouble, as a means 
to democratize the stocks through protection of the shareholders. The use 
of a transfer agent, however, is not compulsory in all cases. Each corpo- 
ration has to maintain such an agent under the provisions of its Articles 
of Incorporation (Paragraph 2, Article 206 of the Amendment Act), and is 
required to record this fact in the share application form (Paragraph 2, 
Article 175 of the Amendment Act) and register it with the competent 
authorities at the time of incorporation (No. 3, Paragraph 2, Article 188 
of the Amendment Act). 

With the transfer agent recording the stockholders’ list the name and 
address of the new acquisitor, the change of hands becomes a fait accompli 
(Paragraph 2, Article 206 of the Amendment Act). If a corporation insti- 
tutes a transfer agent, its director is required to maintain in the agent’s 
office a record of the stockholders and a ledger of debentures or a copy 
thereof (Paragraph 1, Article 263 of the Amendment Act). The registrar 
has been instituted as a means to check an excessive issuance of shares, 
resulting from the adoption of the transfer agent after the American fashion 
(Paragraph 3, Article 263 of the Amendment Act). 


3. Increased Protection for Bona Fide Acquisitors of Shares 

The existing law embodies certain restrictions for the protection of 
a new acquistitor. If the endorsement recorded by a shareholder in the list 
of the shareholders is not bona fide and its falsity is ascertained by inquiring 
of the corporation concerned, he is not recognized as an acquisitor of the 
shares in question (Paragraph 2, Article 229). 

Under the Amendment Act, however, these restrictions are removed 
and unrestricted protection accorded to bona fide acquisitors in line with 
Article 21 of the Cheque Act. Hence, it has been made unnecessary for 
the acquisitor to ascertain whether or not the signature of the assignor or 
the share endorsor is real, or whether or not the signature stamp used 
corresponds to the one registered with the corporation concerned. As long 
as the transfer is conducted in good faith involving no grave mistake, all 
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rights attendant on the shares are handed over to the acquisitor, enabling | 
him to ask the corporation to effect the change of hands, and the corpora- 
tion cannot refuse the request for transfer merely because the signature | 
seal used is false, a revision regarded as exceedingly important in view of | 
the fact that the existing law not only prevents the transfer of a very large | 
number of shares on grounds of the use of unregistered signature seals but 
also repudiates the need for transactions involving the sales and pledging 
of such shares. 


VI. Revisions to the Organs of the Corporation 


1. General Outlook 

A glance at the changes effected in the organs in general of the corpo- 
ration, shows that the rights of a general meeting of shareholders have been 
restricted to decision-making, as provided for in the Commercial Code or 
in its Articles of Incorporation (Article 230-2 of the Amendment Act), effect- | 
ing a noticeable change in the nature of the general meeting hitherto held — 
under the existing law, losing many of the characteristics as the supreme 
organ. 

A change has also been made in the system of the directors (Torishi- 
mariyaku) which was ambiguous. Replaced by a decision-making organ 
called the board of directors, comprising all the directors, this agency func- 
tions as a planning organ for execution of the corporation’s business and is 
responsible for the issuance of shares and debentures and approval of trans- 
actions between the directors and the corporation, which all formerly belonged — 
to other organs. Furthermore, the board of directors is entrusted with — 
the election of a representative director to represent .the corporation in 
administering its affairs. These amendments have been effected pursuant 
to American law. 

In the third place, authority hitherto conferred on the auditor (Kansa- 
yaku) has been markedly curtailed. Under the Amendment Act, the auditor 
has no right to supervise the administration of the business, but will con- 
cern himself solely with the accounting of the corporation. Americanlaw — 
makes no provision for the institution of an auditor, for in his place a 
public-accredited accountant supervises the accounting of the corporation. 
Under prevailing circumstances in Japan, however, a radical change in audi- { 
torship was considered unwarranted. Inasmuch as only a small number of 


public-accredited accountants are available in Japan, auditorship has been 

retained to function with limited authority ; corporation auditors do not 

have to be public-accredited accountants. The Amendment Act has made 

no special revision concerning temporary auditorship or inspectorship (Kensa- 
~ yaku) which remains as hitherto. 
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2. Revisions regarding general meetings of the shareholders 

Under the Amendment Act, a general meeting of the shareholders is 
authorized to make decisions on matters as provided for by law and the 
Articles of Incorporation (Article 230-2 of the Amendment Act). Part of 
its authority has been transferred to the board of directors, and the rest to 
individual shareholders. Accordingly, the rights of the board of directors 
and individual shareholders have been greatly expanded. 

The authorized sponsor of an ordinary general meeting is the board of 
directors (Article 231 of the Amendment Act) and that of an extraordinary 
meeting is the board of directors, the liquidator or a certain number of share- 
holders. ‘The auditor is not included as a sponsor and Paragraph 2, Article 
235 of the existing law is deleted, for the auditor has been deprived of his 
tight to supervise the business affairs and with it, his right to convene an 
extraordinary general meeting. 

In the set of laws, both existing and new, a general meeting makes 
decisions, ordinary and extraordinary. In both cases, the method of decision- 
making has been bolstered under the Amendment Act. For making ordinary 
decisions, the existing law does not provide for any quorum, but the Amend- 
ment Act in principle requires a definite quorum; unless the Articles of 
Incorporation make some special provision, shareholders possessing a 
majority of the total number of shares already issued should attend the general 
meeting, and a majority of them vote the issues on the agenda to make 
them officical (Paragraph 1, Article 239 of the Amendment Act). Although 
this provision for a quorum for such purposes can be omitted in the Articles 
of Incorporation, the election of directors should be decided by the votes of 
not less than one-third of the total number of the shares already issued 
(Article 256 of the Amendment Act). This particular provision has been 
made since it concerns decisions on a specially important matter. 

The method of making extraordinary decisions is also bolstered, since 
the attendance of shareholders possessing more than half the total number 
of the shares already issued is required, and more than two-thirds of their 
votes are needed to make the decisions official (Article 343 of the Amend- 
ment Act). Hence no provisions in the Articles of Incorporation can. ease 
the conditions regarding decision-making. 


3. Revision of the system of Directors, Especially the Legalization 
of the Board of Directors 
The major point of the revision in the system of directors is found in 
the legalization of the board of directors, as a necessary and standing organ 
of the corporation charged with making plans and reaching decisions for 
the conducting the business affairs. In some cases, its organization, con- 
vocation and authority were set forth in the Articles of Incorporation or 
agreements and by-laws concerning the board of directors in the past, and 
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all these have been written into the law under the Amendment Act. As | 
legal measures have been adopted for the authority charged with convok-" 
ing the board of directors meetings (Article 259 of the Amendment Act), 
and convoking procedures (Article 259-2 and-Article 259-3 of the Amend-_ 
ment Act), explanations are omitted here. 

The principal authority of the board of directors lies in making deci- 
sions concerning the execution of the corporation’s business affairs (Article — 
260 of the Amendment Act). The Commercial Code makes provisions for 
each of the important elements in the authority, such as the issuance of 
shares and debentures, the election and release of the manager, the election 
of a representative director, agreement on transactions between the corpo- 
ration and the director, and the election of a person charged with represent- 
ing the corporation in a lawsuit between the corporation and the director. © 
All these matters concern the decisions on the corporation’s will regarding 
the execution of its business affairs. Unless specifically provided that these — 
matters fall under the juridiction of a general meeting of the stockholders, — 
they are to be administered by the board of directors. " 

However, the actual execution of the business affairs is an entirely 
different matter. As in the case of a ‘‘Gomei-Kaisha” (the partnership — 
with unlimited liabilities), unilateral execution in principle is to be applied. 
As to the director charged with the actual execution of business, even the 
Amendment Act does not make any specific provision, hence the Articles — 
of Incorporation should specify how the election of such a director should 
be conducted; ordinarily the board of directors is entrusted with task. Al- 
though he may be the same person as the reprentative director, to whom 
reference will be made later, the two do not necessarily have to be one 
and the same person. | 

The representative director is one authorized to represent the corpora- 
tion. As has been explained, he may be the director having authority — 
over the execution of business, though he may also be a different person. 
The board of directors is an optional institution under the current law, but 
a compulsory one under the Amendment Act, and for this reason the corpo- 
ration is required to appoint a representative director pursuant to the decision 
made by the board of directors; the corporation may, in some cases, select 
several representative directors to represent it jointly (Article 261 of the . 
Amendment Act). To protect third parties, the name of the represent- 
ative director or the joint representation of the corporation by several 
representative directors must be registered with the competent authorities 
(Nos. 7 & 8, Paragraph 2, Article 188 of the Amendment Act). Provisions 
concerning the conclusively presumed representative director remain the same 
under the two laws (Article 262). 

According to the Amendment Act, a corporation cannot make provi- 
sions even in its Articles of Incorporation for a director to be a shareholder 
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‘Paragraph 2, Article 254 of the Amendment Act), the basic idea being to 
permit his selection from as wide a circle as possible. While the tenure 
of office of a director is limited to three years under the current law, it is 
shortened to two years in the Amendment Act, also providing that the first 
directors shall serve only one year. These revisions have been made to give 
the stockholders more opportunity to cast their votes of confidence in the 
directors, in view of the enhanced authority of the board of directors and 
the abridged authority of the general meeting of the stockholders. On the 
same principle, the quorum for the election of a director cannot be made 
less than one-third of the total number of the shares issued, even under 
provisions of the Articles of Incorporation (Article 256-2 of the Amend- 
ment Act). For the election of a director, American law has been adopted 
to permit the participation of a maximum number of those representing 
the interests of a minority of stockholders on the board of directors. For 
such purposes, cumulative voting is endorsed for the election of the plural 
directors. In other words, when a general meeting of the stockholders is 
called to elect more than two directors, the stockholders may demand the 
corporation in writing to use cumulative voting five days ahead of the 
meeting date, each stockholder being given as many votes as the number 
of directors to be elected. A stockholder may cast all his ballots for one 
candidate or for more than two. The candidates become directors in the 
order of the votes they have garnered (Article 256-3 of the Amendment 
Act), but inasmuch as cumulative voting is liable to permit alien elements 
into the board of directors, and therby cause difficulty in the management 
of business affairs, the corporation is authorized to reject cumulative voting 
for electing directors in its Articles of Incorporation (first part of Articles 
256-4 of the Amendment Act). An exception, however, is stockholders 
who possess more than one-fourth of the total number of stock issued; the 
Articles of Incorporation cannot deprive them of their right to cumulative 
voting (latter part of Article 256-4 of the Amendment Act). ® 

Some changes in the provisions concerning the release of a director 
from office have been made, such as the requirement for a special decision 
on the release being considered an important issue, and acceptance of an 
appeal from stockholders possessing more than three-hundredths of the total 
number of shares issued calling for release of a director from office to 
protect the interest of a minority of stockholders even in case a decision 
on his release is rejected (Paragraph 2 & 4, Article 257 of the Amendment 
Act). 

The Amendment Act provides for the general line of the duties im- 
posed on a director for the execution of business affairs; it obligates a 
director to fulfil his duties faithfully for the corporation pursuant to the 
law, the provisions of the Articles of Incorporation and the decisions made 
at the general meetings (Article 254-2 of the Amendment Act). This 
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provision has a similar counterpart in the American law, which stipulates — 
that a director shall carry on his duties as trustee on the basis of trust — 
vis-a-vis the corporation and the stockholders, but it is incomplete as legisla~ 
tion. As to the effects of violations of this.provision, conflicting views — 
are likely to be expressed. mat ' 

Making specific provisions with reference to the responsibility of the — 
directors, the Amendment Act stipulates that if the directors make a pro- — 
posal for a bogus dividend at a general meeting, they are to be held jointly 
responsible for the dividends that have been paid out illegally. If some — } 
directors extended loans to other directors, they are held jointly responsible — 
for any money not returned. If they engage in transactions in violation | j 
of competitive business or with corporations as mentioned in Article 265, — 
or commit acts infringing the provisions of the law or the Articles of In- 
corporation, they are held jointly responsible for any loss incurred by the 
corporation (Paragraph 1, Article 266 of Amendment Act). 

If any such acts are carried out pursuant to the decision of the board 
of directors, those directors who approved the decision are regarded as having 
committed such acts (Paragraph 2, diito), as well as those directors who 
voiced no objection to the record of the board proceeding after taking part | 
in the decision (Paragraph 3, the same article). Special restrictions are 
imposed on the exemption of a director from responsibility to the corporation 
as enumerated above (Paragraph 4, 5 of same article). 

All these matters concern the resposibility of the directors to the corpo- 
ration, but provisions are also made for their responsibility’ toward third 
parties. If directors demonstrate malice or commit serious mistakes in the 
discharge of their duties, if they make false statements on share application 
forms, debenture application forms, prospectuses, statements of account or 
schedules, or if they make false registrations or public announcements, they 
are held jointly responsible for any loss occasioned to third parties (Article 
266-3 of the Amendment Act). 


4, Abridged Authority of the Auditor 

Reference has been already made to the curtailment of the authority 
of auditorship. Authority accorded to the auditor under the Amendment” 
Act, differing from that under the existing law, is limited to nominal ac- 
counting supervision. Hence, his authority may be said to approximate 
that exercised by an inspector, though the two differ in that the position of 
the auditor is a standing institution. Regulations in the Amendment Act 
concerning auditorship mainly refer to a revision resulting from the abridg- 
ment of its authority. Excluding these, virtually the same provisions are 
made as those for the hitherto-existing auditors. One difference is that the 
Amendment Act sets his maximum term of office at one year (Article 273 
of the Amendment Act), which results from the shortening of a director’s 
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tenure of office to give the general meeting of the stockholders more 
opportunity to cast their votes. 


VII. Institution of Regulations Concerning 
the Issuance of New Shares 


Inasmuch as the Amendment Act adopted the authorized capital system, 
the regulations concerning the increase of stated capital, as part of the sec- 
tion hitherto in force governing the change of the Articles of Incorporation, 
have been completely deleted. However, a new section has been inserted 
tegulating the issuance of new shares between those sections dealing with 
the organs and accounting. 


1. Decision on the Issuance of New Shares 

As a result of the adoption of the authorized capital system in the 
Amendment Act, the board of directors has been entrusted with deciding 
not only the propriety of issuing the unfloated portion of the total number 
of shares, as provided for in the Articles of Incorporation after the establish- 
ment of the corporation (Article 280-2 of the Amendment Act), but with 
various conditions regarding the issuance as well. 

The conditions concerning share issuance are determined by the board 
of directors, except in cases where the Commercial Code or the Articles of 
Incorporation makes related provisions or the general meeting of the stock- 
holders has made due decisions. The conditions relate to the new shares 
with par-value or not, their class and number, their issue price and the date 
of issuance, various details pertaining to non-monetary-property investments 
and the paid-in surplus arising from the payment of non-par shares (ditto). 

When the board of directors makes its decision, it is required in princi- 
ple to fix the same issue price for the new shares and other conditions 
whenever they are floated, the exception to this rule being when the board 
of directors makes decisions in favor of those possessing the right to new 
shares (Article 280-3 of the Amendment Act). 

A corporation must issue the new shares and fix their value in a fair 
and just way on the basis of the board of directors’ decision. If the corpo- 
Tation in issuing new shares violates the law or the Articles of Incorpora- 
tion, or floats them in a glaringly unjust way, or at an exceedingly unfair 
price, the stockholders may call on the corporation to suspend the issuance 
to protect their own interest (Article 280-10 of the Amendment Act). If 
any one should buy shares through some director at a notably unjust price, 
he is held responsible for paying the corporation the differential between the 
just and unjust prices (Article 280-11 of Amendment Act). A stockholder’s 
tight to request the suspension of the issuance of shares corresponds to the 
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Anglo-American legal idea of “‘injunction.” In Japanese legal procedure, — 
the stockholder is to ask the court of law for provisional disposition by 
suing the corporation. 


2. Right to New Shares (Pre-emptive rights of shareholders) 

Promoters of the corporation are to determine, by unanimous approval, 
conditions considered absolutely necessary to be included in the original — 
Articles of Incorpopation and the share application form on the establish- 
ment of the corporation, such as whether the stockholders are to be given 
the right to new shares, what restrictions are to be imposed thereon and 
what provisions are to be made concerning the accordance of a right to” 
specific third parties to new shares, if a decision was made to give it to 
them (No. 5, Paragraph 1, Article 166 and Paragraphs 2 & 3, Article 175 
of the Amendment Act). When new shares are to be issued within the 
fixed number of stock, the right to them is granted pursuant to the 
recorded decisions or citations in the application form (Article 280-6 of the 
Amendment Act). 

However, a decision on a change in the Articles of Incorporation con- 
cerning the raising of the ceiling on authorized share issuance is accompanied 
by the determination of whether the stockholders should be given the right 
to new, shares thus issued, and what restrictions are imposed on or with-— 
held from it. Moreover, in such a case, a decision is to be made concernining 
the accordance of the right to specific third parties if they are entitled to 
it (Paragraph 2, Article 347 of the Amendment Act). 


3. Issuance of New Shares and Investment with Non-Monetary Property 

In case the Articles of Incorporation make no reference to the names 
of those who make investments with property other than money, or the 
kind and the value of property-investments, the type of share with or with- 
out par-value for investment, its kind and number, the board of directors 
is to make due decisions (No. 3, Article 280-2 of the Amendment Act). 
Since investments with non-monetary property are liable to break the par- 
value of shares as a result of their over-estimation, a court of law must 
be requested to select inspectors to investigate the matter except where the 
number of shares given for investments in the form of non-monetary pro- 
perty does not exceed one-twentieth of the total number of the shares 
already issued (Paragraph 1, Article 280-8 of the Amendment Act). 

The court of law may, in such case, forward the inspectors’ reports. 
to the board of directors and the investors after making some revisions, if 
the reports are considered to include unjust findings. If non-monetary- 
. property investors reject the revisions made by the court, the latter may 
cancel their right to new shares, or take it for granted that the investors 
have accepted the revisions, if they register no protest within two weeks. 
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after the notice (Paragraph 2 & 3, Article 280-8 of the Amendment 
Act). 


4. Invalidation of New Share Issuance 

A cause for the invalidation of a new share issuance, viewed from a 
teleological point of view, is compared to a cause for invalidation of the 
creation of the corporation; strict interpretations should be given both. 

Such invalidation primarily occurs when the new shares are issued out- 
side the framework of the authorized capital or without a decision by the 
board of directors. As to the effect of the invalidation, regulations similar 
to those governing lawsuits for invalidation of an amalgamation are pro- 
vided, with a view to protecting the standardized nature of the Organizations 
Law and the mobile safety of transactions. In another words, the invalida- 
tion of a new share issuance can be demanded by an appeal to the court 
of Law within six months after the shares are issued. The lawsuit can be 
submitted to the court by stockholders or directors alone (Article 280-15 
of the Amendment Act). In making a lawsuit, the regulations governing 
legal actions for invalidation of the amalgamation are applied in considera- 
tion of the suit-making procedures designed to standardize court decisions, 
and the effect of such decisions in general (Article 280-16, Article 88, 
Paragraphs 2, 3 & 4, Article 105, Article 109 of the Amendment Act). 

When a court decision has been handed down to invalidate a new share 
issuance, the main and branch offices of the corporation are required to 
register the fact with the authorities concerned in their locality (Article 
280-16, Article 137 of the Amendment Act). 


VII. Revisions on Corporation Accounting 


1. An amendment to the regulations concerning the accounting of 
corporations has been made pursuant to the Financial Tables Working Rules 
and the Enterprise Accounting Basic Regulations, based on Anglo-American 
practice as instituted by the Enterprise Accounting System Research Com- 
mission in the Economic Stabilization Board. But there is still room for 
a further study, and inasmuch as it is predominantly held still premature 
to implement the new amendment, a fundamental revision of the accounting 
system has been deferred. Only a small section of the Anglo-American 
principle has been adopted in the current amendment. 


2. The Amendment Act divides the legal reserve fund into profit re- 
serve funds, instead of maintaining only one reserve fund as in the existing 
law, in an attempt in the Commercial Code to adopt the generally-accepted 
fundamental principle of accounting. The profit reserve fund is a legal 
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reserve fund with profits as its source of income, the rate of reserve remain- 
ing the same as under the existing law (Article 288 of the Amendment — 
Act). The capital reserve fund is a legal reserve fund accruing from (1) — 
the differential between the par-value and the higher price at which the . 
par-value shares are sold, (2) paid-in surplus from payment of the non-par i 
shares, (3)-the difference between the appraisal profit of the property and 
the appraisal loss during a business year, (4) differential of the reduction of 
stated capital, (5) differential of the amalgamation (Article 288-2 of the 
Amendment Act). | 

If the legal reserve fund is to be used, the profit reserve fund has to 
be drawn on first, and, if inadequate then the capital reserve fund should © 
be used (Paragraph 2, Article 289 of the Amendment Act). 


3. The regulations concerning the dividend on profits have been revised 
to authorize the payment of stock dividends on the basis of the American 
legal system. In other words, a corporation can, by a special decision, offer — 
the stockholders the whole or part of the dividend due them in shares to 
be newly issued. Hence, the dividend is given in an amount corresponding 
to the par-value, in the case of par-value shares, and a sum equal to the’ 
value as designated in a special decision for non-par shares. Under such 
circumstances, however, no recognition is given to the paid-in surplus (Para- 
graphs 1, 2 & 4, Article 293-2 of the Amendment Act). Those who receive 
stock dividends get the right to new shares as soon the general meeting © 
of the stockholders comes to a close, after decisions have been reached on 
the dividends (Paragraph 5, Article 293-2). 


4, The legal reserve fund can, under the new Act, be credited to the © 
capital of the corporation, the procedure for such a step being left to the 
decision by the board of directors, but not by a general meeting of the 
stockholders (Paragraph 1, Article 293-3 of the Amendment Act). In 
such a case, the corporation may issue shares to the stockholders in pro- 
portion to the number of stock in their possession. The stockholders obtain 
the right to new shares when the board of directors decides on the credit- 
ing of the legal reserve fund to capital (Paragraph 2, Article 293-3 of the 
Amendment Act). 


5. The new Act authorizes the stockholders to inspect or copy the 
schedule accompanying the accounting documents that record designated — 
items, or stockholders more than the designated number to inspect or copy 
the account books, a system adopted following American law, which permits 
stockholders access to books, though the American way has been greatly 
modified to meet the Japanese situation. The corporation is required to 
prepare the schedule of the accounting documents, as provided for in Article 
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281, within four months after each accounting period and keep it in its 
main and branch offices (Paragraph 1, Article 293-5 of the Amendment 
Act). Similar to the schedule in the United States, it records in detail 
the business affairs and the conditions of the properties of the corporation, 
especially with reference to an increase or reduction of the stated capital 
and the reserve fund, transactions between the directors, the auditor, and 
the stockholders, and the establishment of a mortgage right. In the case of 
a non-financing corporation, the schedule must show in detail loan exten- 
tions, the acquisition of shares issued by other corporations and the disposi- 
tion of fixed properties (Para. 2, ditto). Stockholders can ask the corpora- 
tion for permission to inspect or make a copy of the schedule at any time 
during the business hours, or ask for the issuance of a copy or a partial 
copy of the schedule, on payment of the fee as stipulated by the corpora- 
tion (The last paragraph, ditto). 

All these rights are accorded to stockholders in general, but those 
holding shares of more’ than one-tenth of the total number already issued 
can ask permission to inspect and copy documents not mentioned above, 
such as the account books and all other related documents (Paragraph 1, 
Article 293-6 of the Amendment Act). But inasmuch as such requests 
may have an adverse bearing on the corporation, the stockholder is required 
to submit a request in writing clarifying the reason therefor (Para. 2, ditto). 
A director cannot reject the request unless there is a justifiable reason 
(Article 293-7 of the Amendment Act). 


IX. Revisions Regarding Debentures 


1. A new provision has been added concerning debentures, (Sub-Section 
3) which governs convertible bonds as a type of debenture, a step taken 
‘as a result of the abolition of the regulations regarding the increase of 
stated capital. 


2. Only minor revisions have been made in the general regulations in 
Sub-Section 1. In their revisions, debentures are to be issued on the basis 
of a decision by the board of directors (Article 296 of the Amendment Act). 
Likewise, the limit of subscription to debentures as a general rule has been 
expanded to the total amount of the stated capital and the legal reserve 
fund, by hiking the ceiling on the debenture issuance as an expedient 
measure for capital acquisition (Paragraphs 1 & 2, Article 279 of the Amend- 
ment Act). Another revision, among others, provides that if there occurs 
a change of ownership in non-bearer debentures, transfer agents can be 
instituted as in the case of non-bearer shares (Article 397 of the Amendment 
Act). In actual practice, however, this revision has no effect since all 
debentures are bearer debentures in Japan. 
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3. Under the new revisions, convertible bonds can be issued at any | 
time pursuant to the provisions of the Articles of Incorporation or by a | 
special decision of a general meeting. This is not a measure to increase | 


capital as heretofore, however (Paragraphs 1 & 2, Article 341-2 of the 


Amendment Act). Furthermore, the number of shares to be issued for | 


the conversion of debentures is to be kept below the ceiling of the total 
number of shares to be floated by the corporation (Paragraphs 2 & 3, Article 
341-2 of the Amendment Act), and the conversion of debentures into shares 


becomes immediately effective (Article 341-5 and Article 222-6 of the | 


Amendment Act). 


X. Revisions Concerning Changes in the Articles 
of Incorporation and a Reduction of Stated Capital 


1. Regulations concerning an increase of the stated capital in section — 
6 for a change in the Articles of Incorporation have been scrapped, inasmuch — 
as such a change and the issuance of new shares have been separated asa | 


result of the adoption of the authorized capital system. Furthermore, 


according to the provisions for a reduction in the stated capital, the term — 
capital” as used in the Amendment Act can be interpreted to mean stated | 


oe 


‘ 


“capital” which generally is the already-issued capital. Since stated capital 
has no place in the Articles of Incorporation, and hence its change does 
not necessitate an Amendment in the Articles of Incorporation, it has been 
removed from the section governing the latter and placed in an independent 
new section dealing with a reduction of stated capital. In this connection, 
some changes have been made in the provisions pertaining to an amendment 
to the Articles of Incorporation, for reasons arising from the adoption of 
authorized capital and others. 


2. A peculiar revision to the regulations concerning a change in the 
Article of Incorporation is one regarding the method of making decisions 
(Articles 343 and 345 of the Amendment Act), but since explanation already 
has been made as to how decisions are to be reached by the general meet- 
tings of the stockholders, no further reference is given here. 

An important revision to changes in the Articles of Incorporation is 
found in the institution of regulations concerning an increase of authorized 
capital, because of the adoption of the authorized capital system. Rather 
than giving excessive authority to the board of directors, the new regula- 
tions impose certain restrictions on them as to the issuance of new shares 
and the total number of stock to be issued by the corporation, as such a 


measure is considered proper in Japan. Accordingly, it is made clear that — 


the total number of shares to be issued by a corporation cannot exceed four 


ih aa mn 
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_ times the number of shares already issued (Paragraph 1, Article 347 of 


the Amendment Act). No explanation is given here on the decision con- 
cerning the acquisition of the right to new shares in this case (Paragraph 
2, ditto) since reference already has been made to it when the issuance of 
new shares was discussed elsewhere. 


3. The reduction of the stated capital does not follow a change in the 
Articles of Incorporation under the Amendment Act. For this reason, there 
arises the need to regulate the method of making decisions involved therein ; 
the Amendment Act, Article 375 stipulates that a special decision is the 
correct method for doing so, as clarified by the new institution of special 
regulations. Actually, however, there is no material difference between 
the existing and new laws; all-procedures provided for in Article 376 and 
subsequent articles are similar to those under the existing law. 


XI. Revisions on the Re-organization, Dissolution, 
Amalgamation and Liquidation of a Corporation 


Although some minor revisions have been made regarding the re-organi- 
zation, dissolution, amalgamation, and liquidation of a corporation, 
explanation on individual cases is omitted here since they are not particularly 
important. Two revisions, however, must be mentioned. First, the transfer 
of the total business is not considered a cause for the dissolution of a corpo- 
ration any longer (Article 404 of the Amendment Act). Second, stockholders 
who oppose amalgamation of the corporation are authorized to demand 
payment of a fair price for the stocks in their possession. The former revi- 
sion has been made to permit the corporation to remain in operation even 
after it has surrendered its business to another concern and acquired business 
from others. ‘The latter revision has been effected to protect a minority of 
stockholders as in the United States. 


XII. Revisions Regarding Foreign Corporations 


A revision has been made to the regulations concerning foreign corpo- 
rations in view of a gradual rise in their number in Japan and the need 
for increasing their number as a means to induce more foreign capital into 
the country. First, except where legal provisions are made, a foreign 
corporation is classed under other Japanese laws in the same category as 


similar Japanese concerns and given the same treatment as the latter (Article 


485-2 of the Amendment Act). Both Japanese and foreign corporations 


are treated equally in both private and public laws in order to promote the 
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development of foreign trade as well as to induce more foreign capital into 
the country. ay 

The Amendment, however, requires that foreign corporations maintain-_ 
ing no branch office while engaging in business activities, shall designate’ 
an agent in Japan. The requirement has been made in view of the difficulty | 
in treating them in the absence of special regulations. Furthermore, foreign | 
corporations are called upon, in such a case, to maintain an office (where 
its agent resides or elsewhere) and make a public announcement thereon — 
(Paragraph 1 and first part of Paragraph 2, Article 479 of the Amendment | 
Act). In this registration, the foreign corporation is required to state, under | 
what law it was incorporated, so that the parties to transactions can investi- | 
gate easily any ambiguous legal matters concerning their.incorporation.  j 

Until a foreign corporation registers with the competent authorities, | 
it is not authorized to engage in business in Japan. If its agent should do” 
so, in violation of this regulation, the foreign corporation and its agent 
are held jointly responsible and can be fined pursuant to penal provisions | 
(Article 498-3 of the Amendment Act). 
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LABOR LEGISLATION IN JAPAN 


by MrrsutosHr AZUMA 


Professor of Civil and Labor Law 


I. Establishment of the Factory System in Japan and 
Labor Problems 


It was only after the Meiji Restoration (1867) that factory production, 
as a system, came into being, and during the years 1885 through 1895 that 
such a system attained a dominant position in manufacturing industries, 
The ‘‘ Workers’ Conditions,” a collection of reports issued by the Ministry 
of Agricultural and Commercial Affairs of those days, throws some light 
on how the workers then were situated. Some labor problems shown in 
the ‘‘ Workers’ Conditions” were as follows. 

(1) Excessive Exploitation of Labor 

The hours of work ranged from 15 to 16, in some cases exceeding 20 
hours per day, night work being customary. To raise the work efficiency, 
a relentless system of wage checkoff was in force, and often those who 
did not come up to the standard of efficiency were liable to receive harsh 
treatment. Especially as the greater part of the workers comprised 
women and children, over-work produced all the more regrettable condi- 
tion. 

(2) Frequent Accidents in Factories 

What with inadequacy of equipments, accidents occurred frequently 
in factories, and what with the diminishing degree of care taken by over- 


_ worked laborers, occupational diseases spread as well. In the case of those 


accidents, which were more or less an inevitable concomitant of factory 
production, the employers used to pay as compensation only what amounted 
to a mere pittance. 

(3) Rampancy of Disreputable Employment Brokers and Forced Labor 

The source of supply of factory workers was the tenant farmers of 
agricultural communities which were impoverished under the pressure of the 
semi-feudal tenant system. Employment brokers acted as intermediaries 
to draw the supply of factory labor from this source. Through fraudulent 
propaganda, they often enticed farm children and took them away to fac- 
tories in a manner akin to kidnapping. A labor contract was concluded 
between the employment broker and the head of the farming family concered, 
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who received advance wages from the former. These advanced wages were | 
to be repaid gradually by the laborers (children of the family) out of the 
amount receivable in the factories. Ina sense this advance may be likened | 
to the price derived from a kind of human-traffic. To make the matter — 
worse, part of the money advanced by the employers to the head of the | 
family was pocketed by the employment brokers in the course of the | 
transaction. The wages thus advanced also served as a deterrent for such — 
laborers as were desirous of leaving the factories because of their inability | 
to endure the hard work imposed on. Besides, the employers, in their efforts | 
to forestall leaving and desertions of their laborers, housed them in dormi- | 
tories and prohibited them from going out. One notorious instance of this | 
kind was the so-called “‘ prison cells.” ; 

(4) Subsistence Wage of Slave Standard | 

The remuneration paid for forced labor of a consuming nature was | 
incredibly low. 


Il. Early Labor Legislation 


1. Controlling Regulations 

In view of the fact that the frequent accidents in factories were not 
only injuring the factory laborers themselves but also causing unforeseen 
damage to people outside, regulations to control manufacturing plants came 
into force one after another as early as about 1877. Intended to give police 
supervision over factory equipments in order to prevent the occurrences 
of disasters some of the regulations, introduced in each Prefecture separately, 
also aimed at controlling employment brokers, others, in rare cases, limited 
the hours of work for young people. However, as under those controlling — 
regulation the handling of labor problems was entrusted to police officials 
as side-work to some extent, their effectiveness could not be expected from — 
the first. Those regulations deserve attention only as a forerunner of the 
labor legislation in Japan. 


2. Public Safety Police Act 

Although walkouts of factory laborers were already recorded in the 
twenties of the Meiji Era (1887-1896), they were not orderly strikes of 
organized laborers, but rather in the nature of uprisings of workers who 
no longer could endure the imposed slavish labor. Therefore, several of the 
controlling regulations introduced in Prefecture-wide scope, as referred to 
before, prohibited strikes of this kind as an infringement on public peace 
and order. 

Since the close of the second decade of the Meiji Era, however, the 
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collective resistance of laborers against oppressive employment gradually 
grew in frequency. In 1897 the formation of the Rodo Kumiai Kisei Kai 
(Labor Union Organizing Federation) maked an epoch in the history of the 
labor movement in Japan, under which the Iron Wokers Union, Printers 
Union, etc. were established. But the Public Safety Police Act of 1900 
suppressed the union movement which was just budding. Under the pro- 
visions of this act, persons intending to organize the laborers were liable 
to corporal punishment or fines on the charge of ‘inducing or instigating 
strikes.” Thus the union movement in Japan was blocked at its start and 
came to a standstill, and there followed, partly also due to internal troubles, 
a period of suspense which lasted until 1917. 


3. The Factory Act 

With the advent of the Factory system as the basis of production, the 
Meiji Government became aware of the possibility that the reckless and 
exhausting employment of labor might prove to be a heavy drain on 
the entire labor force, which was in the long run the mainstay of the 
factory system, and set to work to institute some legal provisions 
for the protection of labor. The first tentative draft of the Act of 1887 
had to be re-written several times; a number of difficulties caused by the 
obstinate opposition of the capitalists had to be overcome and after a fight 
lasting many years, the Factory Act of 1911 was enacted, though not 
finally put into effect till 1916. 

The salient points of the Act were as follows: 

(1) Protection of female and young workers in factories. 
(a) Limitation of hours of work (to 12 hours) and prohibition of 
mid-night work. 
(b) Prohibition of employment in dangerous or deleterious works. 
(2) Aids to relieve sufferers from accidents. 

It was made mandatory for the employers to pay compensation for 
workers killed or injured in factory disasters, or taken ill by occupational 
diseases. 

(3) Factory Supervision. 

To ensure the intended protection of workers as mentioned, a specialized 
supervisory agency known as factory controllers was set up, charged with 
detecting violations of the Act, which were liable to penalty. 

Although this Factory Act restricted the scope of factories to be covered 
by it, it was nonetheless worthy of the name of a labor legislation in that 
it adopted a comprehensive relief system in reference to factory disasters— 
though the prescribed amounts of aids were not large enough to give 
adequate relief to the workers—that it limited the hours of work for women 
and children who then accounted for a large proportion of the factory 
workers in Japan, and that it established a specialized supervisory agency 


. 
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to ensure its enforcement on the basis of general provisions, to replace the } 


haphazard control by police officials. 


However, a legal measure for the protection of labor cannot be effective, | 
unless it is consciously supported by the laborers who are aware of the | 
legally protected conditions of work as their own rightful assets. As the | 
labor union movement in Japan at the time the Factory Act came into | 
effect was in a state of suspense, it could scarcely be expected that the law | 


would function as prescribed. 


III. Development of Labor Legislation. 


During the early years of the Taisho Era, no labor problems of a new | 


character came into prominence. In 1916 the Factory Act came into force, 


and soon thereafter the relief system under the Act found its extended ap- | 


plication in mining labor and Government-operated enterprises. This was the 
enlarged extent of the legislation, with nothing new to be noted in particular. 


However, World War I then being fought in Europe created a new | 


situation in Japan toward the end of that conflict and in the post-war 
period, bringing with it new labor problems. ‘The first repercussion was 
unemployment. Factories which had absorbed a large number of workers, 


riding the waves of the wartime boom, had to make large-scale readjust- | 


ments of payrolls or to close down, when the post-war reaction of depression 
came, resulting in a tremendous number of discharged laborers flooding 
the streets of the towns all at once. The second was the revival of the 
labor union movement which had been regaining strength by degrees since 
about the end of the war. 


1. Employment Agency Act 


As an emergency measure to relieve unemployment, municipally-operated | 
employment offices were established one after another in the principal cities — 


after 1919, and in Tokyo the Central Employment Office came into being 
for coordinating the free services of the municipal agencies throughout the 
country and also for maintaining liaison among them. ‘The result of co- 
dification of this system was the Employment Agency Act of 1921, 

In the early years of the Meiji Era, there appeared in the first place 
the notorious agents as described before in the role of employment inter- 
mediaries. Soon privately-operated employment offices, run on a profit 
basis, gradually took part in the business, many of them, however, being 


of questionable character. The Employment Agency Act, therefore, embodied — 


provisions not only for relieving the emergency unemployment situation 


but also for exercising administrative supervision over private employment — 


offices. 
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2. Health Insurance Act 

In view of the social unrest engendered by the presence of the un- 
employed population and the revival of the union movement, and particularly 
under the pressure of the Labor Constitution included in the Peace Treaty 
of Versailles as well as resolutions and recommendations of the International 
Labor Conference, the Government initiated various protective measures 
for the workers. It enacted the Act to Prohibit the Manufacture of Lucifer- 
-tmatches (in 1921) and other acts of a similar nature, revised the Factory 
Act (in 1923) and also introduced the Factory Workers Minimum Age 
Act (1923) and the Health Insurance Act (1922). Among these, the 
introduction of the Health Insurance Act merits our particular attention as 
the first attempt at social insurance legislation in Japan, since the Act, 
unlike the aids under the Factory Act, intended to extend relief not only 
service-related injuries but also to other damage and injuries in general. 


3. Labor Union Bill 

The labor union movement in Japan, which had been crippled by the 
Public Safety Police Act, was given an impetus by the influx of socialistic 
thought toward the end of the war and particularly during the post-war 
years, With the increase in the number of labor disputes, progress was 
made in the organization of workers. In the face of the rising tide of the 
labor movement, backed by the growing international force of the working 
class, the Government had no alternative but to abandon the high-handed 
policy of control and prohibition such as was exemplified by the Public 
Safety Police Act. In the circumstances, with the object of establishing a 
legal control over the union movement in one form or another, rather than 
suppressing it altogether, the Labor Union Bill was presented to the Diet in 
1926. It met with vigorous opposition from capitalist and military interests, 
and was shelved without being deliberated upon. However, by way of 
what may be likened to a recompense, Article 17 of the Public Safety 
Police Act was abolished, and the Labor Disputes Mediation Act came into 
existence for bringing labor disputes to an amicable settlement through 
mediation, instead of regarding such disputes as out-right violations of 
public peace. 


IV. Period of Inactivity in Labor Legislation 


Since the beginning of the Showa Era, the influence of the military 
group came to the front. The labor union movement in Japan, which had 
been more or less linked with socialistic thought, had somehow to be caught 
in the net of laws for controlling so-called dangerous thoughts, provided 
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by the Public Peace Maintenance Act (1925) and the Act for Punishing 
Violence and the Like (1926). On the other hand, it had to. suffer its 


own trouble in the form of internal disruption, with the result that for — 


the second time a period of stagnation set~in, followed by the entire 
disintegration of the movement after 1935 when the Sino-Japanese conflict 


broke out. In consideration of the above-mentioned general tendency, it 


was no wonder that the Labor Union Bill, which was again submitted in 
1931, was ignored and pigeon-holed. 

There were almost no notable labor legislation during the period from 
the beginning of the Showa Era up to the out-break of the Sino-Japanese 
conflict. If at all, the various acts that had been introduced before or dur- 
ing the Taisho Era were grudgingly integrated and extended. 


1. Workers’ Accident Relief Act and Workers’ Accident Relief Liability 
Insurance Act 


The system of giving aid to workers, which had extended in scope of } 
application from factories to mines and Government-operated enterprises, — 


was further extended in 1930 by the Workers’ Accident Relief Act to 
cover out-door workers. But as building work in Japan largely depended 
on an intricate and extensive system of sub-contracts, there arose a 
strong objection from the operators to the scheme on account of the ex- 
pected burden of relief expenses. The Government, therefore, decided to 
enact the Workers’ Accident Relief Liability Insurance Act, at the same 
time, in order to enable the operators to have their liability insured by the 
Government. 


2. Retirement Reserve and Retirement Allowance Act 
In view of the fact that the disputes caused by the personnel pruning 


during the severe depression period following the year 1928 often centered ~ 
around the question of retirement allowance, the Retirement Reserve and 


Retirement Allowance Act was enacted in 1936. The act required employers 


to set aside a reserve for the specific purpose, for ensuring the payment of ~ 


a discharge bonus or retirement allowance. 


3. The Shop Act 

As there had been no legal provision regulating work done by employes 
in merchants’ shops, the conditions there remained uncontrolled, involving 
long hours and irregular work. The Shop Act of 1937 was aimed at pro- 
tecting shop workers, mainly as to hours of work. 


4. Regulations on Dormitories Attached to Factories 
While measures to prevent accidents in factories had been left to the 
control regulations of each Prefecture, a series of coordinated measures were 
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taken, commencing with those on Dormitories Attached to Factories 
of 1929, followed by various safety and health regulations, which were 
introduced by Home Ministry Ordinance. 


The Sino-Japanese conflict and then World War II interrupted the 
progress of labor legislation that had been made. Labor unions were 
reorganized compulsorily into the Association for Service to the State 
through Industry, and many of the legal provisions for the protection of 
workers were replaced by a system for facilitating the drafting of labor. 
‘The only gains during the period were in the field of social insurance. The 
Seamen’s Insurance Act and the Welfare Annuity Insurance Act were new, 
although without doubt the intention of the law-makers was to give incentive 
to the will to work, instead of the protection of labor. 


V. General View of Pre-war Labor Legislation 


(1) The first of the characteristic features of pre-war labor legislation 
in Japan was the absence of any legal provisions on the labor union move- 
ment. That absence, however, was not an expression of a laissez-faire 
policy vis-a-vis the union movement on the part of the Government, as was 
the case in the U.S. and European countries, but rather a negative reflection 
of the suppressive measures as represented by the Public Peace Maintenance 
Act, the Acts for prohibiting Violence, the Police Offence Regulations and 
the like, which were as far removed from a laissez-fair policy as possible. 

(2) As legislation for workers, the Factory Act was about the only 
protection. It is true that the act limited the hours of work and prohibited 
work in dangerous and harmful employment, but its protection was limited 
to women and children. In regard to wages the law went no further than 
to prohibit the so-called-truck system. As compared with other nations 
of the world, which had adopted already after World War I the 8-hour-day 
and minimum wage system for all workers as laid down in the Labor 
Constitution of the Treaty of Versailles, legislation in Japan was far behind. 

(3) This backwardness of labor legislation in Japan as described may 
be attributable, on the one hand, to the structure of capitalism in Japan 
which depended on the semi-feudal agricultural communities for the supply 
of cheap labor—notorious throughout the World—and, on the other, in the 
under-developed condition of the labor union movement, which was so closely 
related to the characteristic structure of capitalism in Japan. 


VI. Post-war Labor Legislation 


1. General 
Since the end of the 2nd World War, labor legislation in Japan has 
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made unprecedented development, a review of which in relation to pre-war | 
labor legislation follows. 
(1) The Constitution, the supreme law of the land, prescribes the © 
fundamental rights of workers, Article 27 laying down the idea of the right — 
to work, and Article 28 guaranteeing the right to organize and to bargain | 
and act collectively. Unique and new provisions as they are, no such | 
equivalents can be found in the Meiji Constitution. * 
(2) Trade Union Act and Labor Relations Adjustment Act. , 
Before the war, the Labor Union Bill stood as chance of becoming a 
law, and the Labor Disputes Mediation Act was simply a dead letter. Soon. 
after the termination of the war, however, the Trade Union Act was en-— 
acted, closely followed by the Labor Relations Adjustment Act, replacing 
the Labor Disputes Mediation Act. . 
(3) Labor Standards Act. 
_ The act embodied epoch-making legislation for the protection of work- : 
ers, coming up to the international standards. All acts and ordinances — 
in same group, such as the Factory Act, the Shop Act, and the like that 
had been in force, were absorbed in the new Act. : 
(4) The Employment Agency Act has been replaced by the Employ- 
ment Security Act, which is an improvement upon and a development of 
the former. - | 
(5) As regards social insurance, the Health Insurance Act and the 
Welfare Annuity Insurance Act remain in force. However, the Workers’ 
Accident Relief Liability Insurance Act was supplanted by the newly intro-_ 
duced Workers’ Accident Compensation Insurance Act, as was the Workers’ 
Accident Relief Act absorbed in the Labor Standards Act. . 
(6) With the enforcement of its Unemployment Insurance Act, the 
Retirement Reserve and Retirement Allowance Act (which functioned in 
the past more or less as a substitute for the new Act) was abolished; on 
the other hand, the Emergency Unemployment Counter-measures Act was 
also enacted at the same time. 


2. Constitutional Guarantee of Fundamental Rights of Labor | 

Every modern Constitution established by the democratic nations of the 
world, with the U.S. heading the list, during the period from the end of 
the 18th century to the 19th, adheres to the principle of respect for the 
freedom and dignity of individuals, guarantees various fundamental human 
rights, and endeavors to protect the inherent freedom of individuals from 
undue encroachment by State authority. The Meiji Constitution of Japan 
had also provisions of this kind, though they were decidedly inadequate. 
The freedom guaranteed to every person to choose and change his residence 
and freedom from arrest, imprisonment and punishment, except by law, 
ought to have served to exclude the practice of compulsory labor which 


' 
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ignored the individual will. The relevant provisions of the Meiji Constitu- 
tion, along with the basic principle of freedom of contract underlying the 
Civil Code (enforced in 1896), amounted to nothing less than a declaration 
of the ‘‘freedom of labor” in the modern sense. 

. However, the mere elimination of feudalistic compulsory labor from 
the statue books of the State is not all that is required to bring about the 
economic and real freedom of workers. Because, even if the workers have 


the freedom to conclude a contract with any employer on such terms as 


they may find agreeable, the great disparity between the bargaining powers 
of the two parties compels the workers reluctantly to accept a contract on 
disadvantageous conditions of work for fear of losing employment. To 
minimize such disparity in the bargaining power and to win economic and 
substantial freedom for the workers, the labor union movement is developed 
and, with the progress of capitalistic economy, gains strength gradually to 
improve the working conditions of the workers. On the other hand, Govern- 
ment authorities, awakening to the fact that the exhausting exploitation 
of labor in the long run will surely destroy the foundation of the national 
economy, resort to various measures of social policy for the protection of 
labor. Organized workers, on their part, cooperate with the Government 
authorities in support of the latter’s protective measures, knowing that no 
improvement in the conditions of labor in their occupation is possible unless 
those for the working class as a whole are generally improved, and that 
they are constantly menaced by the presence of unorganized workers, who 
submit to unfavorable standards of working conditions. Thus, with the 
growing social influence of the working class, there has developed a tendency, 
since the beginning of the 20th century, to recognize the right of labor to 
organize and such other rights as are indispensable for the maintenance of 
the life of the working class, and even to guarantee those rights constitu- 
tionally. The Weimar Constitution of 1919 was one of the pioneers and 
our Showa Constitution, which was partially patterned after it, eventually 
guaranteed the fundamental rights of labor. 

(1) Right to Work. 

The first part of Article 27 of the Constitution provides: ‘‘ All people 
have the right and the obligation to work.” What does the ‘‘right to 
work,” as mentioned in the Article, signify? There are at present several 
different interpretations of it. 

In the first place, it is interpreted to mean ‘‘freedom of labor.” Ac- 
cording to this school, all people are free to engage in any work as they 


“may please, so that they are not to be prevented from choosing their place 


of occupation. But if such interpretation were to be upheld, the provision 
of this Article would become redundant, since the ‘‘ freedom to choose and 
change residence and to choose occupation” is already provided for in Article 
22. Therefore, this school is in a small minority. 
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Secondly, it is identified with the “rights of labor” as propounded by 
Anton Menger. It is argued by this school that under this provision all © 
people have the right to seek occupation and to demand the State to giver 
it, and, if the State is unable to do so, to demand the State to pay an} 
equivalent of the wages that would have been receivable by them had they 
been given an occupation. Such an interpretation, identifying the ‘‘right 
to work” in Article 27 with the ‘“‘rights of labor” of Anton Menger, has - 
also little support. . 

The predominant majority of schools attempt to define the meaning of © 
the ‘‘right to work’ somewhere between the two schools mentioned above. — 
But even among them, some argue that the State, in accordance with the 4 
provision of Article 27, is only responsible for a political—not legal—solu- 
tion of the unemployment problem, while others assume a more positive — 
attitude by maintaining that the employers and the employment security } 
offices must be made answerable for such of their conduct as is clearly run- — 
ning counter to the spirit of this Article. ; 

(2) Right to Organize. i: 

Article 28 of the Constitution provides: ‘‘The right to workers to — 
organize and to bargain and act collectively is guaranteed.” | 

Hardly any school supports the interpretation that the “right to organ- — 
ize’? as mentioned here is the freedom from interference by the State — 
authority with the attempt of the workers to organize. Because, the princi- _ 
ple of non-interference by the State with the workers’ attempt to organize — 
is already included in the “‘ freedom of assembly and association ” guaranteed — 
by Article 21, and therefore if the “‘right to organize” in Article 27 were 
to be interpreted as a kind of freedom, the provision would be a uselessih 
repetition. Especially, in view of the fact that the Trade Union Act, which | 
embodies the spirit of this Article, prohibits the employers to obstruct or — 
interfere with the attempts of the workers to organize as unfair labor — 
practices, the ‘‘right to organize” must be regarded not only as “freedom 
to organize” without interference by the State authority but also as a posi-~ 
tive right to exclude the obstruction and interference that may be posed 
by the employer. Thus a large majority interpret the “‘right to organize” 
Article 27 as a positive right. : 

What is made an issue at present is the relationship between the closed- ' 
shop agreement and the ‘‘right to organize.” While the organizing of the 
workers is not possible, unless obstruction and interference by the employers — 
are excluded, they have to exercise a certain degree of pressure also = 
the individual workers to induce their participation when they organize 
themselves. For, without a certain amount of ‘‘ coercion of organization,” 
the solidarity of the organized workers’ interests is exposed to the danger 
of being undermined by the employers. The closed-shop agreement is one 
of the most effective means of creating ‘‘ coercion of organization ”—though ~ 
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in Japan the union-shop agreement is more prevalent. The closed-shop 
agreement restricts the ‘‘ freedom of association” of the individual workers. 
Because, as long as a worker desires to stay in a place of occupation, he 
has to participate in a particular labor union. Here arises the question 
whether or not the closed-shop agreement interferes with the provision of 
Article 27 of the Constitution. A large majority of scholars answer the 
question in the negative. They argue that surely the idea of ‘‘ freedom of 
association”? for an individual worker includes not only the positive freedom 
to enter a union of his choice but also the negative freedom not to joina 
‘union which he does not like. However, the security of the workers’ living 
can only be attained through forming an organization, and for that very 
reason the right of the workers to organize is recognized in the Constitu- 
tion and the Trade Union Act. ‘Therefore, the ‘‘freedom to stay away 
from unions” by those workers who do not belong to any union has to make 
a concession in favor of the ‘‘right to organize” of organized workers. 
(But, if, in case there are two unions pitted against each other, or in the 
process of formation in a place of occupation, one of them makes the attempt 
to expel the members of the other union under a closed-shop agreement with 
the employer, such attempt is regarded as an infringement on the right to 
organize by the members of the latter.) Thus it is argued that the guaran- 
teed right to organize involves the recognition to a certain extent of ‘‘ coer- 
cion of organization,” and that therein lies the basic distinction between 
the right to organize and the freedom of association. 

(3) Right to Bargain Collectively. 

As stated in reference to the right to organize, the significance of the 
right to bargain collectively may also be brought into question in two ways, 
i.e. whether it amounts to nothing more than the ‘“‘freedom to bargain 
collectively,” or whether it has the positive nature to be able to demand 
exclusion of infringement by individuals, particularly by the employers con- 
cerned. The prevailing opinion takes the latter interpretation. 

Up to the close of the war, when workers demanded an interview with 
their employers for the purpose of collective bargaining, they were often 
punished, under the Police Offence Regulations, on the charge of having 
made an extortionate demand to have an interview. While the Police 
_ Offence Regulations were abrogated after the war, the act of collective 
bargaining itself cannot properly be made subject to penal liability, since 
it is the exercise of the right to bargain collectively which has already beeen 
guaranteed. This point of view is provided for in Article 1, para. 2, of 
the Trade Union Act. But it is understood, according to the majority 
Opinion, that even if the above-mentioned provision is not there, which is 
considered as a mere reminder, the same conclusion may automatically be 
drawn from the provision of Article 27 of the Constitution. As the 
objective of collective bargaining is usually attained only when the agreement 


: 
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resulting from the bargaining between management and labor is embodied — 
in a labor agreement, the guaranteed right to bargain collectively duly 
involves the recognition of the capacity to conclude a labor agreemeit a 
known as contracting capacity—of the union concerned. 

In the above connection, a question is posed by the provisions of thle 
Trade Union Act. On account of the fact that Article 2 defines a certain 
set of conditions which the unions must fulfil to be recognized as ‘trade | 
unions” within the meaning of the law, and that the provisions concerning { 
“labor agreement” are made applicable to such ‘‘ trade unions” only, the — 
other organizations of workers which do not satisfy the conditions prescribed | 
in the Article are deprived of the contracting capacity, apparently running | 
counter to the provision of Article 27 of the Constittution which guarantees 
the right to bargain collectively. On this question one school takes the 
stand that Article 2 of the Trade Union Act is tinconstitutional, while the — 
other school upholds the constitutionality of the legislation, on the ground | | 
that the provisions of the Act concerning the labor agreement merely pro-- 
vide it with a certain legal validity, enabling in particular the exercise of 
the rights under such agreement by instituting court proceedings, and that 
unions not coming under Article 2 of the Act are still in a position to i 

, 
‘ 
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nied 


conclude labor agreements in the form of gentlemen’s agreements—agree- 
ments the terms of which cannot be enforced under the authority of the © 
court by going to law. In any case almost all jurists are unanimous in | 
pointing out that the provision of Article 2 of the Trade Union Act is ; 
inappropriate and inadequate. + 

(4) Right to Strike. bs 

Here too is a difference of opinion as to whether the right simply 
means ‘freedom to engage in acts of dispute,” or if it possesses the nature 
of a positive right. The latter interpretation is generally accepted. It is 
understood that, without making reference to the provisions of Article 1, 
para. 2, and Article 8 of the Trade Union Act, legitimate acts of dispute 
are duly exempt from either penal or civil liability, in accordance with 
Article 27 of the Constitution, which guarantees the right to act collectively 
(or the right to strike). The only crucial point of discussion is what exactly 
is a legitimate act of dispute. 

(5) Unfair Labor Practices. 

Since the Constitution guarantees the basic rights of the workers, such 
as the right to organize, to bargain collectively, etc., any encroachment on 
them by the employers is illegal. However, under the traditional legal system 
in this country, it may be of little avail merely to brand the interfering 
maneuvers of the employers as illegal acts, as the only practicable way to 
have the damage remedied would be to seek reparation under civil proceed- 
ings at the most. Besides, the economic value of the right of labor to 
organize and the like, and, accordingly, the amount of damages, if any, 
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cannot be determined unequivocally in the nature of things, so that repara- 
tion may not constitute an adequate protection. In the circumstances, the 
idea of “‘unfair labor practices” was imported from the U.S. and was 
embodied in Article 7 of the Trade Union Act, to check the interfering 
maneuvers of the employers themselves. However, the current provisions 
in regard to unfair labor practices in Japan are open to severe charges. 
For one thing, the Act, in accordance with Items 1 and 2 of the Proviso 
of Article 2, takes a strict attitude that any organization of workers, which 
includes a higher official of the management as its member, or which 


‘receives any fraction of its expenses from the employer, shall not be regarded 


as a “‘trade union” within the meaning of the Act; and, for another, the 
Act in Article 5 makes such far-reaching interference with the internal 


organization of the unions as is seldom found in any other country. The 


organizations of workers, which do not satisfy the conditions as defined in 
Articles 2 and 5, are not in a position to proceed against the employers 
for their unfair labor practices or to participate in the mediation procedure. 
Therefore, the Act, as it is at present—particularly the provision of Article 
5—is being criticized on the ground that it restricts the right of the workers 
to organize, which is constitutionally guaranteed, and that it obstructs the 
aims of the mediation system, which has the end in view to settle the dis- 
putes between management and labor in an equitable manner to uphold 
the public interests. 


3. Legislation Concerning Labor Agreement 

While the legal treatment of the labor agreements varies from country 
to country, the practices may be roughly classified into two groups: the 
Anglo-American and the Continental law groups. In the Anglo-American 
law practices it is the general rule that no legal significance is attached to 
labor agreements. In other words, the court does not concern itself in the 
labor agreements and leaves the observance of the terms of the agreements 
to the autonomy of the management and labor. This principle is still 
persistently followed by British legislation. The U.S., however, has made 
an important deviation from the principle in enacting the Taft-Hartley 
Act. Conversely, in the Continental law, the questions concerning labor 


_ agreements are regulated by law and, accordingly, the court takes part in 


them. The Japanese legislation, following the tradition of the Continental 
law, has established provisions on the labor agreements in Chapter II 
(Article 14 to Article 19) of the Trade Union Act. At present a consi- 
derable number of disputes in connection with labor agreements are being 
handled at the court, and case after case of notable importance is appearing. 


4, Legislation for the Protection of Labor 
(1) Labor Standards Act. 
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The Labor Standards Act marked another epoch in labor legislation. { 


It may be likened to a Labor Constitution in that it is applicable to quite 


protected by it are highly favorable for the workers, and that the organ 


to supervise the enforcement of the Act is completely equipped. The legal 
ground upon which this Act imposes a large measure of restrictions on the 
“freedom of contract” between individual employer and individual worker 
is found in the second part of Article 27 of the Constitution. 

The Labor Standards Act is aimed at: 1) eliminating semi-feudal labor 
relations, which are still in existence, to be replaced by modern labor 
relations (cf. Article 3 to 6, Article 15, 17, 18, 69 and 94), and 2) rectifying 
the evils that may still arise even after modern labor relations have been 
established. The provisions belonging to the second objective include various 
subjects, such as the protection of wages, hours of work, off-days and leave, 


C 
an extensive scope, that the minimum standards for the working conditions _ 


: 
{ 


protection of women and children, prevention of accidents, accident com- 


pensation, restrictions on dismissal, etc. 

(4) Employment Security Act and Unemployment Insurance Act. 

In contrast to the Labor Standards Act which protects the workers 
already employed in a place of occupation, the Employment Security Act 
has the end in view to help the workers on their way to a place of occupa- 
tion—eliminating the employment brokers who have been active since the 
Meiji Era—and to facilitate them through employment exchanges and 
vocational training to secure proper jobs; and the Unemployment Insurance 
Act takes care of those who have been dismissed from their occupations. 
The two acts are embodiments of the “‘right to work” as guaranteed in 
Article 27 of the Constitution. 


5. Special Legislation for Public Service Personnel 

Until July, 1948, public employes had been treated in the same manner 
as the workers employed in private business enterprises. Public employes 
in the so-called field operations had even been allowed the right to strike. 
The labor unions of public workers, such as the National Federation of 
Government Worker Union, the All Japan Government Communications 
Workers Union and the National Railway Workers Union, took the lead 
in developing an active union movement. But the MacArthur memoran- 
dum, and the resultant amendment of the National Public Service Act, 
under the ‘‘ Potsdam” Imperial Ordinance No. 201, produced a change. 
All labor relations of public service employes are now regulated under the 
provisions of the National Public Service Act, and as a general rule the 
Trade Union Act, the Labor Relations Adjustment Act and the Labor 
Standards Act were made no longer applicable to them. Further in regard 
to the employes of the Japan National Railway Corporation and the Japan 
Monopoly Corporation, the Public Corporation Labor Relations Act was 
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introduced to make a drastic amendment in the applicability of the provi- 
sions of the Trade Union Act. 

The important amendments to the National Public Service Act are as 
follows: 1) Asa general rule, the right to organize is recognized, but closed- 
shop and union-shop systems are not approved. 2) The right to bargain 
collectively, which was supported by the right to strike, has been suspended, 
and the union of public service workers has been denied as an entity to 
conclude labor agreements. 3) Public service workers have been uncondi- 


tionally deprived of the right to strike. 4) The working conditions for public 
service employes are to be determined exclusively by the National Personnel 


Authority. The Public Corporation Labor Relations Act has also banned 
acts of dispute, and introduced similar provisions in regard to the right to 
Organize and to bargain collectively. It only differs from the amended 
National Public Service Act in that it recognizes the capacity of the union 
of public corporation employes to conclude labor agreements—though on 
the condition that any agreement involving a financial burden on the public 
corporation concerned, such as a wage agreement and the like, shall not 
be binding on the Government, in case the payment of the required amount 
is impracticable within the scope of the relative budget or for financial 
reasons—and that it has its own provisions for the adjustment of disputes, 
whereas in the case of national public service workers the determining of 
conditions of work as well as the settling of complaints regarding such 
conditions are made under the National Personnel Authority regulations. 

It has been the subject of hot dabate whether or not the amended 
National Public Service Act is constitutional, which has unconditionally 
stripped the national public service workers of their right to strike, apparent- 
ly in violation of the guarantee given in Article 27 of the Constitution. 
The court maintains that the idea of ‘‘ public welfare,” as mentioned in 
two or three Articles of the Constitution, underlies all fundamental human 
rights, giving them the basis and at the same time laying down their limits, 
and that therefore the legislation is not unconstitutional. However, a 
majority opinion condemns the provisions of the Public Corporation Labor 
Relations Act as unconstitutional, as they unconditionally deprive the public 
corporation employes of their right to strike, treating them on the same 
footing as the national public service workers. It is argued that even thogh 
strikes by the employes of public corporations may have far-reaching social 
effects on the people at large, there is no reason why they should be 
restricted more rigidly than the employes of public utilities in general (Article 
37 of the Labor Relations Adjustment Act) and be entirely deprived of 
their right. 
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